ESTADO LIBRE ASOCIADO DE PUERTO RICO
TRIBUNAL DE PRIMERA INSTANCIA
SALA SUPERIOR DE BAYAMON

PATRICK A.P. DE MAN; MIKA DE CIVIL NUM.: D AC2016-2144 (701)
MAN (A.K.A. MIKA KAWAJIRI-DE -
MAN OR MIKA KAWAJIRI); v la

SOCIEDAD LEGAL DE BIENES SOBRE:
GANANCIALES COMPUESTA POR :
AMBOS | INCUMPLIMIENTO DE DEBER DE
, FIDUCIA; INCUMPLIMIENTO DE
Demandantes, CONTRATO DE SOCIEDAD
: | LIMITADA; DANOS Y PERJUICIOS;
V. MALA FE Y DOLO; MALA FE EN LA
CONTRATACION;
ADAM C. SINN; RAIDEN ENRIQUECIMIENTO.INJUSTO.

COMMODITIES, L.P.; RAIDEN
COMMODITIES 1 LLC; ASPIRE
COMMODITIES, L.P.; ASPIRE _
COMMODITIES 1, LLC; SINN LIVING
TRUST,

Demandados.

MOCION SOBRE FORMULARIOS K-1

AL HONORABLE TRIBUNAL:

COMPARECE la Parte Demandante, a través de la representacion legal
que suscribe, y muy respetuosamente expone, alega y solicita:

i 8 El 7 de mayo de 2018, la parte demandante preéentb una solicitud
de sentencia parcial pafa que: sz le entreguen los $690,847 de su propiedad
que le han sido retenidos al demandante Patrick De Man por la parte
demandada.

2. La eﬁcistencia de fa deuda surge del formulari_o K-1 para 2015
coi‘reépondien’ce al demandante, preparado pof la parte demandada, que fue
incluido como Anejo 1 de la Mocion de Sentencia Sumaria de la parte
demandante.!

3. Se acompana, junto con esta mocién, como Exhibit 1, la carta de
tramite que se le envi6 al demandante el 2 de abril de 2015, c;urs.ada pdr el CPA

Raymond Schieffer, contable de Raiden Commodities, LP. La carta explica que

! En su inciso 11, dicho documento refleja que el demandante tenia un ingreso (“income”) de
$1,890,847 en Raiden Commodities, LP para 2015, del que sélo se le pagd $1,000,000. Al
demandante, luego se le pagaron $200,000 més (Anejo 2 de nuestra Mocién de Sentencia
Sumaria), quedandosele a deber $690,847. :
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el formulario K-1 “contains ‘ your share of the partnership’s items of
income/loss, deductions, credits, and other information for the tax vear ended
December 31, 2014. These items are to be reported on your fedéral.income tax
return...” |

4. Se acompafia, como Exhibit 2 de esta mocién, la carta y el
formulario K-1 que le envié el Sr. Raymond Schieffer al codemandado Adam C.
Sinn, relacionado con las ganancias de éste en Aspire Comimodities, LP para
2013.2

5. Esta claro que el formulario K-1 se usa para reportar los ingresos
de 1os. socios. La parte demandada alega que el Sr. De Man era su empleado.
Pero la Ley de Puerto Rico prohibe que se retengan a un empleado los dineros
que le corresponden como compensacién por su trabajo. 29 'L.P..R.A. séc. 175.
La parte demandada tampoco puede compensar la suma liquida adeudada al
demandante contra otros alegados dafios, segﬁn pretende hacerlo, 31 L.P.R.A.

sec. 3222. Fuentes Leduc v, Aponte, 63 D.P.R. 194, 199 (1944) (“para que la

compensacion procesa es necesario que exista un crédito liquidoy exigible”).
POR TODO LO CUAL, la parte demandaﬁte respetuosamente solicita de

~este Tribunal que ,declaré con lugar lé mocién de sentencia sumaria parcial y

que determine que la parte demandada le adeuda $690,847 al demandante.
RESPETUOSAMENTE SOMETIDA.

CERTIFICO: Haber notificado copia fiel y exacta del presente escrito al

Ledo. Alfredo F. Ramirez Macdonald -(alfredo.ramirez@oneillborges.com), a la

Leda. Ana M. Rodriguez Rivera (ana.rodriguez@oneillborges.com) y Lcdo. Arturo

L.B. Hernandez Gonzalez (arturc.hernandez@oneillborges.com), O'NEILL &

BORGES, 250 Avenida Mufioz Rivera, Suite 800, San Juan, Puerto Rico
00918-1813.

En San Juaxi, Puerto Rico, a 17 de octubre de 2018.

2 El Sr. Sinn gano $36,098,705 ese afio.




BAUZA, BRAU, IRIZARRY,
OJEDA & SILVA o

. PO Box 13669, Santurce Station
San Juan, Puerto Rico 00908
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EXHIBIT 1

RAYMOND SCHIEFFER, PC CPA -
1146 W PANOLA
CARTHAGE, TX 75633

214-717-4500 '

April 2, 2015
CONFIDENTIAL

PATRICK DE MAN
URB Sabanera Dorado
544 Corredor del Bosque
DORADO, PR 00646

Dear Partnei:
We have prepared the enclosed copy of your Schedule K-1 for RAIDEN COMMODITIES Lp
partnership. It contains your share of the partezship's items of income/loss, deductions, credits,
and other information for the partnership's tax yeat ended Decomber 31, 2014. These items are to
be reported on your federal income tax retumn; therefore, this schedule should be retained with
your tax records and documentation. '

Also enclosed is state K-1 information, if applicable. This information should also be retained
with your tax records and documentation. ' '

Also enclosed is your partner basis information. This information consists of your basis in the
partoership and, if applicable, your share of any suspended or disallowed losses. Retain this
mformation with your tax records; it may be needed to complete your federal income tax return.

If you have any questions, or if we can be of assistance in any way, please call

Sincerely,

RAYMOND SCHIEFFER, PC CPA




EXHIBIT 2

RAYMOND SCHIEFFER, PC CPA
1146 W PANOLA
CARTHAGE, TX 75633
214-717-4500

October 1, 2014

CONFIDENTIAL

ADAM C SINN

200 DORADO BEACH DRIVE UNIT 3021
DORADO, PR, 00646

Dear Partner:

We have prepared the enclosed copy of your Schedule K-1 for ASPIRE COMMODITIES, LP
partership. It contains your share of the partnership's items of income/loss, deductions, credits,
and- other information for the partnership's tax year ended December 31 . 2013, These items are to
be reperted on'your federal income tax return; therefore, this schedule should be retained ‘with
your tax records and documentation.

Also enclosed is state K-1 information, if applicable. This information should also be retained
with your tax records and documentation. ' -

Also enclosed is your partner basis information. This information consists of your basis in the
partnership and, if applicable, your share of any suspended or disallowed losses. Retain this
information with your tax records: it may be needed to compiete your federal income tax return.
We have retained a copy of this Scheduie K-1 and the partner basis information Tor use in
preparing your federal income tax retum, Form 1040, We urge you to call for an appointment at
your earliest convenience so that we might begin preparation of your individual tax retumns.

If you have any questions, or if we can be of assistance in any way, please call.

Sincerely,

RAYMOND SCHIEFFER. PC CPA




PARTNER# 2
Schedule K-1
(Form 1085)

2013

£51133
Amended K1 OMB No. 1545-0099

D Final K-1

L Part Il

Partner's Share of Current Year Income,
Deductions, Credits, and Other ltems

E‘Z:;:P;:tveo; Jges'gﬁizuw For calendar year 2013, or tax 1 Ordinary business incame {joss) 15 Credis
year beginning -883 £ 48 3
ending -1z Net rental real estate Income (joss)
Partner's Share of income, Deductions, * 69,363
Credits, etc. See back of form and separate instructions, | 3 Other net rental income: (loss) 16 | Foreign ransaclions
| Part I[ _information About the Partnership
A Parlnership's employer idenlificalion number 4 Guaranieed payments
REDAGTED . 3,774
B Parnershlp's narme, address, city, slate, and Z P code a Inferest income
ASPIRE COMMODITIES, LP 10
ga | Crdinary dividends ’
200 DORADO BEACH DRIVE UNIT 3021
DORADG PR 00646 6b | Qualified diidends
C RS Center where ‘partnership filed retum |y Royalliss
OGDEN, UT
B D Check If this s a publicly traded partnership (PTP) ’ et shortemn mg]ial ggaz GOUSS)
r
| Part Il] Information About the Partner 9a | Net long-term capital gain (joss) 17 | Allemative minimum fax (AMT} iterns
E Parlners idenliiying number 329,079 13,332
’ 9 | Collectivies (28%) gain (oss)
F  Parlner's name, address, iy, state, and ZIP code ) E 10,879
ADAM C SINN Sc Urirecaptured section 1250 gain
200 DORADO BEACH DRIVE UNIT 3021 10 | Nelseation 1231 galn {loss) 18 | Tax-exempt income and
DORADO PR 00646 nondeductible expenses
. 11 | Other income (loss) Cc* 27,624
G I:I General pariner or LLC Limlted parner or oiher LLC - 35 r 486 ya 854
membersnanager member Y
H Demestie parner D Foreign pariner
[ Whal type of enlity s this permer7 _ TNDIVIDUAL 19 | Distibutions
12 1T this pariner is a retrément plan { RAVSEP#eoghiete.), cherk here 12 Section 179 deduction
(sew instruclions) L e D
J  Pariners share of profit, joss, and capital (see instructions). N
Begianing Ending 13 Other dedudtions _
prom 99.000000 » 99.000000 % 34,808 20 | Oier inormetion
Loss 99.000000 99.000000 =
ot 59.000000 % 99.000000 % 161 Y 10
K Pariner's share of labillies at year end; i T* STMT
Norvecourse 3 14 Selfemployment eamings (loss)
Qualfled nonvecotrse fnandng $ ’ h* STMT
ReEDUrse ' .. .............................. $

L Partners caplial account analysls:

*See attached staternent for additional information.

Beginning capltal account. L} 2 I 231 r 513
Capital contribited during the year 341 r 550
Cument year increase {decresse) § 3 6 I 098 r 7 05
Wihdrawels & dsbibuions 5 ( ' | E
Ending capital aécounl L 3 8 r 67 1 I 76 8 2 I“
ﬁ Tax basis D GAAP D Section 704(n) ook E
. Other {explain) - L‘él:
M D fhe paitner contribute property with 2 built-in gain or Lcss?
D Yes . No |
If *Yes," ettach slatement (seg ingtructions)
For Paperwork Redoction Act Notice, see instruc ions for Form 4085, {RS.gowform1085 Schedule K-1 (Form 1065) 2013

DAA




ESTADO LIBRE ASOCIADO DE PUERTO RICO
TRIBUNAL DE PRIMERA INSTANCIA
SALA SUPERIOR DE BAYAMON

PATRICK A.P. DE MAN; MIKA DE CIVIL NUM.: D AC2016-2144 (701)
MAN (A.K.A. MIKA KAWAJIRI-DE
MAN OR MIKA KAWAJIRI); y la

SOCIEDAD LEGAL DE BIENES SOBRE:

GANANCIALES COMPUESTA POR

AMBOS INCUMPLIMIENTO DE DEBER DE
FIDUCIA; INCUMPLIMIENTO DE

Demandantes, CONTRATO DE SOCIEDAD
LIMITADA; DANOS Y PERJUICIOS;
v. | MALA FE Y DOLO; MALA FE EN LA
- CONTRATACION;
ADAM C. SINN; RAIDEN | ENRIQUECIMIENTO INJUSTO.

COMMODITIES, L.P.; RAIDEN
COMMODITIES 1 LLC; ASPIRE
COMMODITIES, L.P.; ASPIRE
COMMODITIES 1, LLC; SINN LIVING
TRUST,

- Demandados.

MOCION INFORMATIVA SOBRE TERMINACION
DE ASPIRE COMMODITIES, LP

AL HONORABLE TRIBUNAL:

COMPARECE la Parte Demandante, a través de la rebreéentacién legal
que suscribe, y muy respetuosamente expone, alega y solicita:

1. En su demanda, el demandante‘ plantea que €l es socio del
codemandado Adam C. Sinn en las empreéas demandadas. El demandante
alega que el codemandado utiliza las empresas demandadas.como un vehiculo
para conducir sus hegocios, sin mantener la deEida separacién entre ellas.

2. La parte demandada actﬁé de mala fe en este caso. Luego de pedir
numerosas prorrogas al Tribunal, dicha parte ha objetado practicamente todos
los interrogatorios que le fueror; sometidos por la parte demandante.

3. La parte demandante ha advenido en conocimiénto de' que, luego
del comienzo de éste caso, el Sr. Sinn terrniné a Aspire Commodities, LP
(“Aspire”), lo que hizo mediante supuesto acuerdo de sus socios. (Véase el
Exhibit 1 de esta Mocién). La parte demandante entiende que la parte
demandada transfirié los fondos de Aspire a Qtras entidades.” Esta es una

transaccién en fraude de acreedores.



2
POR TODO LO CUAL, la parte demandante respemoslame'nte_ solicita de
este Tr‘ibﬁnal que tome conocimiento de lo expresado en esta mocion.
RESPETUOSAMENTE SOMETIDA.

CERTIFICO: Haber notificado copia fiel y exacta del presente escrito al

Ledo. Alfredo F. Ramirez Macdonald [alfredo.ramireﬂ@oneillbo:ges.com), a la

Lcda. Ana M. Rodriguez Rivera (ana.rodriguez@oneillborges.com) y Ledo. Arturo

L.B. Hernandez Gonzalez (arturo.hernandez@oneillborges.com), O'NEILL &
BORGES, 250 Avenida Mufioz Rivera, Suite 800, San Juan, Puerto Rico

00918-1813.
En San Juan, Puerto Rico, a 17 de octubre de 2018.

BAUZA, BRAU, IRIZARRY,
OJEDA & SILVA
PO Box 13669, Santurce Station
San Juan, Puerto Rico 00908
Tel.: (787) 710-8262
Directo: (787) 723-8754

" Fax: (787) 282-3672

GERMAN J. BRAU
Colegiado Ntim. 9710

T.5.P.R. Nam. 7514
german.brau@bioslawpr.com




EXHIBIT 1

Eomreni . e :
5Secretary of State Filed in the Office of the .
iP.O. Box 13697 Secretary of State of Texas |
‘Austing TX 78711-3697 ‘ Filing #: 801348025 12/18/2017 ]
HFAK: 512/4683-570% Document #: 782197400003 -
‘ Certificate of Termination Image Generated Electronically |
iFiling Fee: $40 of a for Web Filing !
_Domestic Entity - ]
i B ~ Entity Information | ' E

%;The name of the domestlc entlty |s
ASPIRE ¢ COMNIDDITIES P
|

%ﬁhe entrty is orgamzed asa: Domestlc lelted Partnershlp ( [ under the laws of Texas T ;

SiThe date of formation of the entity is: November 24, 2010
;i
ﬂ'he ftle number rssued to the ent:ty by the seoretaw of state is: 801348025

Governing

sons
;iThe n 'mes and addresses of each of the f Img enttty

s govermng person are

INAME OF GOVERNING PERSON -
E TNOVIBUAL -

R

. IF ORGANIZATION ‘ -
1Aspire Capital Management, LLC ‘
[ADCRESS OF GOVERNING PERSON - ' i i o

%Asplre Commodltles LPis termmated in the State of Texas on the hewrltten T
:;consent of ali partners in the limited partnership.

i e .. ...  Completion of Winding Up _

tThe ﬂlng ent|ty has oomphed w1th the prowsrons of the Texas Business Orgamzatrons Code g

| Effectiveness of Filing - R

]T'A This document becomes effective when the document is filed by the secretary of state.
OR

FB This document becomes effective at a later date, which is not more than ninety (80) days from the date of its
lgmng The delayed effectrve date is:

i e . Tax Cemﬁcat& e s i L a e

IA I'" Attached hereto i5a cerhﬁcate from the comptroller of pub]ro accounts that all taxes under title 2 Tax Code
+have been paid.

g its winding up..




220171218 - TX Corip - Tex Clearance Lefier - Aspirs Gommodiies LPpdr
|
A

|B-T=The entity is a domestic non profit corparation and 13
fhe provisions of the Texas Business Organizations Code.

not required to provide a Gertificate of acoount status Under

_ Execution 5
‘The undersigned signs this document subject to the penalties imposed by law for the submission of a materially false H
orfraudulent instrument. '

1

|Date: December 18,
12017

Sarah Spangler, Attorney-in-Fact for Adam Sinn, Manager of Aspire
Capital Management, LLC, General Partner

Signature and titls of authorized person(s)

" FILING OFFICE GOPY
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TEXAS COMPTROLLER OF PUBLIC ACCOUNTS

Comptroller.Texas.Gov

December 16, 2017

ASPIRE COMMODITIES, LFE
1302 WRUGH DR # 539
HOUSTON TX 77019-3908

Certificate of Account Status

THE STATE OF TEXAS
COUNTY OF TRAVIS

I, Glenn Hegar, Comptroller of Publié Accountes of the State of Texas, DO HERERY
CERTIFY that according to the records of this office

ASPIRE COMMODITIES, LP

has filed all regquired reporte for taxes administered by the Comptroller
under Title 2, Tax Code, and taxes reported due on those reports have been
paid. This certificate must be filed with the Texas Secretary of State to
legally end the entity's existence in Texas. This certificate is wvelid
through December 31, 2017. :

GIVEN UNDER MY HAND AND SEAL
OF OFFICE in the City of
Austin, this 16th day of
December, 2017 A.D.

Glenn Hegar
Texas Comptroller

Taxpayer number: 32043091969
- File number: 0801348025

NOTE: Failure by registered Texas entities to legally end existence with the Texas Secrelary of State on or before the expiration of this
certificate will result in additional franchise tax responsibilities. Texas entities not registered with the Texas Secrstary of State and
all out-of-state entities are responsible for franchise tax through the tast date of business in this state.

Form 05-305 (Rev.1-15/17)
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ESTADO LIBRE ASOCIADO DE PUERTO RICO
TRIBUNAL DE PRIMERA INSTANCIA
SALA SUPERIOR DE BAYAMON

PATRICK A.P. DE MAN; MIKA DE CIVIL NUM.: D AC2016-2144 (701)
MAN (A.K.A. MIKA KAWAJIRI-DE '
MAN OR MIKA KAWAJIR]); y la

SOCIEDAD LEGAL DE BIENES SOBRE:

GANANCIALES COMPUESTA POR

AMBOS INCUMPLIMIENTO DE DEBER DE

' FIDUCIA; INCUMPLIMIENTO DE
Demandantes, CONTRATO DE SOCIEDAD
LIMITADA; DANOS Y PERJUICIOS:
V. MALA FEY DOLO; MALA FE EN LA

CONTRATACION; = ..

ADAM C. SINN; RAIDEN ENRIQUECIMIENTO INJUSTO

COMMODITIES, L.P.; RAIDEN
COMMODITIES 1 LLC; ASPIRE
COMMODITIES, L.P.; ASPIRE
COMMODITIES 1, LLC SINN LIVING
TRUST,

Demandados.

MOCION SOMETIENDO DOCUMENTO

AL HONORABLE TRIBUNAL:

COMPARECE la Parte Demandante, a trévés de la representacion legal
que suscribe, y muy respetuosamente expone, alega vy solicita:

7-1. Durante la conferencia sobre el estado de lés procedimientos
celebrada el 17 de octubre de 2018, el demand_ante informé que se habia visto
precisado a sacaf a sus hijos de la escuela privada en que estaban
matriculados debido a la falfa de in_gresos.l La parte demandada alegé que ello
no estaba documentado.

2. Junto con esta mocién, se acompafa la comunicacién enviada por
el Sr. Patrick De Man al director de la Escuela TASIS en Dorado, la que se
explica por si sola. |

3. El demandante confronta una situacién de estrechez econdmica,
mientras los codemandados le deben $690,847 por el pago de sus servicios.

POR TODO LO CUAL, respetuosamente solicita de este Tribunal que
tome conocimiento. de lo informado.

RESPETUOSAMENTE SOMETIDA.

12
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CERTIFICO: Haber notificado copia fiel v exacta del presente escrito al

Ledo. Alfredo F. Ramirez Macdonald (alfredo.ramirez@oneillborges.com), a la

Leda. Ana M. Rodriguez Rivera {ana.rodriguez@oneillborges.com) v Ledo. Arturo

LB Hernandez Gonzalez (arturo.hernandez@oneillborges.com)}, O’NEILL &

BORGES, 250 Avenida Mufioz Rivera, Suité 800, San Juan, Puerto Rico

00918-1813.
En San Juan, Puerto Rico, a 18 de octubre de 2018.

BAUZA, BRAU, IRIZARRY,
OJEDA & SILVA

PO Box 13669, Santurce Station
San Juan, Puerto Rico 00908
Tel.: (787) 710-8262

Directo: (787) 723-8754

Fax: (787} 282-3672

A ke / A ans
GERMAN J. BRAU
Colegiado- Num. 9710

T.S.P.R. NUm. 7514 _
german.brau@bioslawpr.com
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, S | ANEUJO

' Patrick de Man

From: ‘ Patrick de Man <pat.deman@gmail.corm>
Sent: ' : Tuesday, August 1, 2017 5:58 AM

To: howard.t@tasisdorado.com

Subject: Masa and Tomo tuition- .

Dear Dr. Howard,

How are you?
| hope you had a nice summer.

We regret to inform you that we unfortunately are unable to pay for school tuition for Masa and Tarno by the start of
_this academic year. ‘

Since July of last year, | have been withheld significant amounts of my capital from the partnership | was a part of for
over 5 years. To add insult to injury, | was sued by that partnership in Houston in September of last year (Cause number
2016-59771 in Harris County). That case got justly dismissed but is now on appeal (without much reason; just

because). Having no other optioh, | sued the company in"Bayamon court in December. With legal expenses going
through the roof, we virtually exhausted cur liquid means and are now preparing to put our CT condo on the market, as
well as taking other measures to continue this battle. ) )

While most likely we will be able to pay the tuition in the near future, these things take longer than expected; especially
when most needed. We are not sure what TAS[S's policy is for this kind of case, but we would be prepared to
homeschool if Masa’s and Tomo’s enraliment would be cancelled for coming year.

Obviously, this is all confidential. Especially, since the other party is also a resident of Dorado, Although he has no
children, one of his employees has a child in Tomo's year (K).

VSincerer,
Patrick de Man. .

14




ESTADO LIBRE ASOCIADO DE PUERTO RICO
TRIBUNAL DE PRIMERA INSTANCIA
CENTRO JUDICIAL DE BAYAMON

PATRICK A.F. DE MAN; MIKA DE MAN o

(A K.A. MIKA KAWAIJIRI-DE MAN OR CASO NUM. D AC2016-2144 (701)
MIKA KAWAJIRD); y la SOCIEDAD
LEGAL DE BIENES GANANCIALES
COMPUESTA POR AMBOS, SOBRE:
Demandantes,
INCUMPLIMIENTO DE DEBER
VS. DE FIDUCIA; INCUMPLIMIENTO
DE CONTRATO OPERATIVO;
ADAM C. SINN; RAIDEN COMMODITIES, | INCUMPLIMIENTO DE CONTRATO
L.P.; RAIDEN COMMODITIES 1 LLC; DE SOCIEDAD LIMITADA; DANOS
ASPIRE COMMODITIES, 1..P.; ASPIRE Y PERJUICIOS; MALA FE Y DOLO;
COMMODITIES 1, LLC; SINN LIVING MALA FE EN LA CONTRATACION;
TRUST, ENRIQUECIMIENTO INJUSTO.
Demandados.

MOCION DE DESESTIMACION CON RELACION A “DEMANDA ENMENDADA”

AL HONORABLE TRIBUNAL: |

COMPARECEN los co-demandados Adam C. Sinn (“sefior Sihn”); Raiden
.Commodities, L.P. (“Raiden LP”); Raiden Commodities 1 LLC (“Raiden 17); Aspire
Commodities, L.P. (“Aspire LP”); Aspire Commeodities 1, LLC (“Aspire 17); y Gonemaroon
Living Trust (“Living Trust”, conjuntamente con el sefior Sinn, Raiden, Raiden 1, Aspire y
Aspire 1, los “Demandados™), por conducto de la representacién legal que suscribe, y
respetuosamente exponen y solicitan:’

L INTRODUCCION

En este caso, los demandantes alegan que el Sr. Patrick de Man (“sefior de Man™) es
duefio del cincuenta por ciento (50%) de las ocho (8) entidades demandadas; ello, de
conformidad con un supuesto acuerdo verbal perfeccionado en el 2011. Segin las alegaciones
de los demandantes, a tenor con dicho acuerdo verbal se le confiridé al sefior de Man el
cincuenta por ciento (50%) de una de las entidades en cuestion, a saber, Raiden LP. Sin
embargo, seguin se discutird en este escrito, como cuestion de derecho, no existié ningdn
contrato de esa indole, por lo que la mayoria de las causas de accién aducidas por los

demandantes son improcedentes, ya que precisamente dependen de la existencia de dicho

! Nétese que en la Demanda Enmendada que nos concierne se incluyen ciertas personas adicionales —a saber,
Aspire Commodities, LL.C; Aspire Commodities Holding Company, LLC; Aspire Commodities Holdings, LLC; y
Aspire Capital Management, LLC- las cuales ain no han sido emplazadas. Por lo tanto, la presente mocién de
desestimacion se limita a aquellas entidades sobre las cuales este Honorable Tribunal, al dia de hoy, ha asumido
jurisdiceién. Esta circunstancia, sin embargo, no ha de ser impedimento para que algnna de las entidades
demandadas adicionales, si ello correspondiera, pudiera unirse a este escrito y la solicitud que en ¢l se formula.
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Mocidon de desestimacion con relacion a la “Demanda Enmendada”™
Caso Nim. D AC2016-2144 (701)
Pagina 2

contrato para subsistir. De otra parte, el resto de las causas de accion también son
improcedentes debido a que las alegaciones aducidas en la Demanda Enmendada son
insuficientes, carecen de un fundamento legal adecuado, o son inaplicables a los hechos objeto
de controversia. Por estas razones, pues, procede la desestimacion de la Demanda Enmendada
de epigrafe a tenor con la Regla 10.2(5) de las de Procedimiento Civil, 32 LP.R.A. Ap. V, R.
10.2(5).
ek ek

En la Demanda Enmendada, los demandantes adujeron ocho (8) causas de accidn
contra los Demandados, identificadas con las letras “A” a la “H”.2 Para prevalecer en las causas
de accion “B”, “C”, “E”, “F”, “G” y “H” (las cuales se relacionan con presuntos
incumplimientos de contrato, quebrantamiento de deberes fiduciarios, fraude de acreedores,
dafios y perjuicios, incumplimiento con la obligacién de negociar de buena fe y descorrimiento
del velo corporativo, respectivamente) los demandantes deben probar la existencia del presunto
contrato verbal de 2011, a tenor con el cual aparentemente se le otorgd al sefior de Man cierto
interés propietario sobre Raiden LP o, por lo menor, supuestamente se le formuld una promesa
legalmente realizable para adquirir el mismo. Empero, en este caso, no existe un contrato de ese
tipo debido a las siguientes tres (3) razones independientes:

* Primero, aun si los demandantes alegaron e incluso pudieran probar la existencia
del supuesto acuerdo verbal de conformidad con ¢l cual el sefior de Man advino
duefio de Raiden LP (lo cual no han probado, ni pueden probar), dicho presunto
acuerdo verbal es ineficaz porque el mismo no se transcribid, lo cual es un
requisito indispensable a tenor con el derecho de las Islas Virgenes
norteamericanas, que es el derecho aplicable.

e Segundo, los hechos alegados demuestran que el supuesto contrato verbal nunca
se perfecciond y que al sefior de Man nunca se le prometié que se le daria un
interés propietario en alguna de las entidades demandadas, puesto que las partes

nunca acordaron los términos esenciales del referido contrato verbal.

? Téngase en cuenta que Ja causa de accién “A” fue objeto de la Sentencia Sumaria Parcial emitida por este
Honorable Tribunal el 27 de diciembre de 2018, y notificada el 3 de enero 2019. Posteriormente, los Demandados
solicitaron la reconsideracién de dicho dictamen judicial, la cual fue denegada mediante Resclucicn del 7 de
febrero de 2019, notificada el 13 de febrero del mismo afio. As{ las cosas, pues, el término para apelar de la
referida Sentencia Sumaria Parcial vence el 15 de marzo de 2019.
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e Tercero, en la medida en que se haya alegado la existencia de un contrato
Jjuridicamente viable, el mismo Unicamente aplicaria a Raiden LP y hubiera
requerido que el sefior de Man comprara cualquier participacién o interés
propietario en dicha entidad, lo cual nunca ocurrio.

El intento de los demandantes de extender el supuesto reclamo propietario del sefior de
Man sobre Raiden LP a las demas entidades demandadas, y el intento de reclamarles a todas
éstas, mediante una causa de accién para descorrer el velo corporativo de las mismas, también
es improcedente como cuestién de derecho. En este caso, no solo nunca hubo un contrato
otorgandole algin interés propietario al sefior de Man sobre Raiden LP, sino que, ademas,
ninguna corte, en ninguna jurisdiccidn, ha aplicado la doctrina de descorrer el velo corporativo
para expandir los derechos de los demandantes mas alla de aquéllos que éstos hayan negociado
0 para permitir que los demandantes puedan recobrar cuantia alguna contra entidades que no
guardan ninguna relacién entre si y con estructuras propietarias distintas. Los demandantes en
este caso intentan impropiamente utilizar la doctrina en cuestion para tales fines.

Los reclamos de los demandantes sobre el quebrantamiento de deber fiduciario, el
incumplimiento con el acuerdo operativo y el supuesto fraude de acreedores (esto es, las causas
de accion “C”, “D” y “E”, respectivamente) no tienen ningtin fundamento legal o factico y
deben ser descartados. Esto, de conformidad con los hechos bien alegados en la Demanda
Enmendada, segin exige la Regla 10.2(5) de las de Procedimiento Civil, 32 L.P.R.A. Ap. V, R.
10.2(5).

En fin, por las razones que preceden, y por aquéllas que habran de discutirse a
continuacién, procede que este Honorable Tribunal desestime la Demanda Enmendada de
epigrafe, dada la insuficiencia de las alegaciones fécticas de la misma y la improcedencia
juridica de las causas de accién aducidas por los demandantes.

11. DERECHO APLICABLE

El proposito cardinal de una mocidn de desestimacion es, en tltima instancia, aligerar la

tramitacién de un litigio, permitiendo que determinado tribunal se exprese sobre si proceden las

reclamaciones alegadas en determinada demanda. Véase Bell Atl. Corp. v. Twombly, 550 U.S.

344, 559 (2007). Asimismo, se ha sefialado que el propdsito de dicha mocidén es expeditar y

simplificar la fase previa al juicio, mediante la provision de mecanismos dindmicos que
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permitan presentar defensas y objeciones. 5B Wright, Miller & Kane, Federal Practice and

Procedure § 1342 (3ra ed.). La desestimacién, pues, tiene como meta principal exponer al
escrutinio judicial la suficiencia de las alegaciones en una etapa inicial.

La Regla 10.2(5) de las de Procedimiento Civil, 32 L.P.R.A. Ap. V, R. 10.2(5), permite
solicitar la desestimacion de una demanda cuando sus alegaciones dejan de exponer una
reclamacién que justifique la concesion de un remedio. Al examinar una mocion de esta
naturaleza, las alegaciones deben ser interpretadas liberalmente a favor del promovido y en

contra del promovente de la mocion. Véase Sanchez v. Aut. de los Puertos, 153 D.P.R. 559,

570 (2001); Pressure Vessels P.R. v. Empire Gas P.R., 137 D.P.R. 497, 505 (1994).
Para efectos de esta mocion, los hechos bien alegados de la demanda deben ser tomados

como ciertos. Véase Trinidad Herndndez v. E.I.A., 188 D.P.R. 828, 833 (2013). No toda

alegacion factica, pues, se toma como cierta. Para ser considerada como veraz, por ende, se

tiene que tratar de hechos bien alegados, esto es, con especificidad. Véase Coldn v. Loteria, 167

D.P.R. 625, 649 (2006). Sobre lo que significa juridicamente la frase “hechos bien alegados”,

en First Fed. Sav. v. Asoc. de Condémines, 114 D.P.R. 426, 431-432 (1983), nuestro Tribunal

Supremo sefiald que “la doctrina se aplica solamente en cuanto a hechos ‘bien alegados’,
concebidos y expresados de manera clara y concluyente, que de su faz no den margen a dudas”.

Véase, también, Pressure Vessels P.R., 137 D.P.R. en la pag. 505. Asimismo, lo anterior no

aplica a formulaciones de contenido hipotético o meras conclusiones de derecho disfrazadas

con ropaje factico. Véase J.A. Cuevas Segarra, Tratado de Derecho Procesal Civil 533 (2da ed.

2011).

En sintesis, conforme a la jurisprudencia antes resefiada, asi como en virtud de su
contrapartida federal, para superar una mocidén de desestimacién por insuficiencia de las
alegaciones, el demandante debe alegar suficientes hechos que, tomados como ciertos,
demuestren que es factible que éste tiene derecho a un remedio contra la parte a la que le
reclama. Los hechos deben contener informacion especifica, ya que la pura especulacién no es

suficiente para sostener una causa de accion. Véase Ashcroft v. Igbal, 556 U.S. 662, 678-679

(2009). Véase, también, Sanchez v. Pereira Castillo, 590 F.3d 31, 41 (ler Cir. 2009).

Tomando en consideracion el estandar resefiado, por ende, conviene repasar

someramente las alegaciones facticas incluidas en la Demanda Enmendada de epigrafe.
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III. HECHOS ALEGADOS EN LA DEMANDA ENMENDADA

Los demandantes alegan que, en septiembre de 2010, el sefior Sinn “invité a De Man a
formar un negocio juntos”. Véase Demanda Enmendada, 9 28. En la Demanda Enmendada, sin
embargo, no se identifica la naturaleza de dicho negocio, quién era su propietario, su
localizacion ni la estructura del mismo. El sefior de Man tampoco menciona si el negocio
existia ya para entonces o si se cred a partir de tal invitacion. Asimismo, en las alegaciones que
nos atafien, no se identifican los términos de la potencial participacion del sefior de Man en el
negocio supuestamente propuesto. En la Demanda Emendada, no hay alegaciones atinentes a
que el sefior de Man ya hubiera aceptado la presunta e indefinida “invitacién™ a la que hace
referencia.

En el 2010, Ias actividades bursatiles del sefior Sinn se concentraban en los mercados de
futuros (futures), pero éste estaba interesado en el mercado de financial transmission rights
(“FTRs™) y productos financieros virtuales (“virtuals”). Véase id., § 27. El sefior de Man
alegaba entender dichos mercados. Véase id. “A finales de 20107, el sefior Sinn le pidié ayuda
al sefior de Man para nombrar una nueva compaiiia que el sefior Sinn habia decidido crear, la
cual se concentraria en el mercadeo de FIRs y virtuals. Véase id., 9 29. El sefior de Man
propuso el nombre “Raiden”. Véase id.

El sefior de Man se “uni[6] a Sinn en abril de 20117, Véase id., ¥ 30. “[D]e Man y Sinn
acordaron que de Man inicialmente seria empleado de Aspire LP . . . .”. Véase id, 7 32. El
sefior de Man no recibi6é ningin porcentaje del total de los ingresos o ganancias de Aspire LP;
mas bien, el sefior Sinn y el sefior de Man “acordaron que inicialmente De Mann recibiria
{como compensacion inicial) el 30% de las ganancias generadas por su propia negociacién en
el mercado de electricidad”. Véase id., 9§ 31. El sefior Sinn supuestamente le prometi6 al sefior
de Man “hasta el 50% de la titularidad en Raiden LP”. Véase id El sefior de Man alega que
dicho “acuerdo de sociedad” —esto es, el presunto acuerdo permitiéndole al sefior de Man ser
duefio de “hasta el 50% de la titularidad en Raiden LP”- “se formalizaria” en un momento
futuro indefinido, luego de que se resolvieran ciertos asuntos relacionados al estatus migratorio
del sefior de Man. Véase id., Y 32.

Consono con las alegaciones precedentes, en abril de 2011, el sefior Sinn le provey6 al

sefior de Man un acuerdo de empleo en Aspire LP. El sefior de Man aprobé dicho acuerdo, pero
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inquiri6 sobre su derecho a utilizar su porcidén de las ganancias que generara para comprar un
interés propietario. Asi, le preguntd al sefior Sinn lo siguiente: “[W]e’ll write up a
memorandum of understanding that we keep track of P/L and that [de Man’s profit/loss] would
build towards partial ownership in the future, right?”” Véase Anejo L

“A finales de 2011, Sinn le pidi6 a su abogado, George Kuhn, que redactara un acuerdo
que incluyera los detalles de su relacion con De Man”. Véase Demanda Enmendada, Y 33. El
borrador del acuerdo de empleo identificaba el derecho del sefior de Man al treinta por ciento
(30%) de las ganancias que éste generara y, ademds, cumplia con la exigencia del sefior de Man
a los efectos de que se le permitiera usar sus ganancias para poder comprar hasta un cincuenta
por ciento (50%) de lo que llegd a ser Raiden LP:

Prior to April 1 of each calendar year during the term of this Agreement

and after the Company determines Employee Trading Profits, the Company will

allocate thirty percent (30%) of such Employee Trading Profits to Employee (the

“Employee Bonus™). The Company and Employee agree that the Employee

Trading Bonus will be allocated to Employee and accumulated by the Company

partially or in full at the discretion of the Company. The accumulated portion of

the Employee bonus will be applied for Employee’s capital investment in [the

entity trading FTR’s and in which Mr. de Man conducted his trading activity]

when it accumulates a sufficient amount to allow for the Employee to acquire a

fifty percent (50%) ownership interest in [the FTR-trading entity in which Mr. de

Man traded]. '

Véase Anejo 11. Este acuerdo, con fecha de noviembre de 2011, nunca llegé a firmarse. Véase
Demanda Enmendada, 9 33.

En algin momento no definido entre 2014 y 2016, y segun se indicé en el borrador del
acuerdo con fecha de noviembre de 2011, el sefior Sinn le “asegur{6] a De Man que tendria el
derecho de obtener una participacién societaria del 50% en los negocios [de Raiden LP]”.
Véase id., 4 39 (énfasis suplido).

El 20 de septiembre de 2013, se suscribid el First Amended and Restated Limited

Partnership Agreement of Raiden Commodities LP. Véase Anejo II* Este acuerdo solamente

identificaba a Raiden 1 y al sefior Sinn como socios de Raiden LP. De conformidad con los

* La inclusién de documentos a los que se hace referencia en la Demanda Enmendada o sobre la que la misma se
basa, tal y como lo es el acuerdo inicial de empleo entre el sefior de Man v Aspire, no supone la transformacion de
la presente mocidn de desestimacion en una mocion de sentencia sumaria, Véase Cardona-Rivera v. Medical Card
System. Inc., 2006 WL 1329755, en las pags. *6-7, resuelto del 27 de abril de 2006. Véase, ademds, a modo
persuasivo, Alternative Energy. Inc. v. St. Paul Fire and Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001) (“When
the complaint relies upon a document, whose authenticity is not challenged, such a document ‘merges into the
pleadings” and the court may properly consider it under a Rule 12(b)(6) motion to dismiss [andloga a nuestra
Regla 10.2(5)].) {citas omitidas).

* Véase, supra, nota al calee niimero 3.
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términos de este acuerdo, cualquier enmienda al mismo deberia hacerse por escrito. Véase
Anejo 111, § 8.8. En este caso, no se alega ninguna enmienda al referido acuerdo.

El sefior de Man reclama haberse vuelto duefio de Raiden LP a través de algin tipo de
medio indefinido y en una fecha, indefinida también, alld para el 2014. Entre 2014 y 2016, sin
embargo, en vez de utilizar sus ganancias acumuladas para comprar algan interés propietario en
Raiden LP, el sefior de Man obtuvo dichas ganancias a través de ciertos pagos. Véase Demanda
Enmendada, Y 37 y 44. Asi, el sefior de Man nunca comprd ningin interés propietario en
Raiden LP (o en alguna otra entidad demandada relevante para esta mocién), ni tampoco alega
lo contrario, esto es, que asi lo hizo.

En algiin momento impreciso y posterior, el sefior de Man “le reclam[6] a Sinn que se
documentara y formalizara” su relacién. Véase id., § 40. Empero, al sefior de Man nunca se le
proveyo un acuerdo de dicha indole para ser suscrito por éste. Véase id., § 42. El sefior de Man
dejo de trabajar para el sefior Sinn a mediados de 2016, porque estaba “convenci[do] de que
Sinn no tenia intencién de honrarle su participacién societaria del 50%”. Véase id., Y 44
(énfasis suplido).

IV. DISCUSION

Aun asumiendo que en la Demanda Emmendada de los demandantes se alegue la
existencia de un contrato verbal otorgandole al sefior de Man algun interés propietario en
Raiden LP, dicho contrato verbal serfa ineficaz como cuestion de derecho de las Islas Virgenes,
que es el derecho aplicable a este caso. Sin embargo, las propias alegaciones de los
demandantes demuestran que el presunto contrato verbal nunca se perfecciond, porque las
partes no convinieron los términos y condiciones esenciales de dicho contrato, incluyendo, por
ejemplo, el porcentaje preciso del interés propietario del sefior de Man, el valor del mismo y
cualquier otra condicién al que pudiera estar sujeta dicho interés propietario.

Por otra parte, en la medida en que se haya alegado la existencia de un contrato valido,
el mismo requeria que el sefior de Man comprara cualquier interés propietario en Raiden LP,
utilizando sus'ganancias acumuladas como contraprestacion para la referida compra. El Sefior
de Man, empero, decidié optar por otro curso de accion, toda vez que, segin surge de las

alegaciones de la Demanda Enmendada, recibio pagos en funcidn de las ganancias que generd.

21




Mocion de desestimacion con relacion a la “Demanda Enmendada’™
Caso Niam. D AC2016-2144 (701)
Pagina 8

Por ende, el sefior de Man nunca obtuvo el interés propietario que reclama, independientemente
de st, en efecto, hubo una promesa juridicamente valida para venderle el mismo o no.

En virtud de estas razones, pues, el reclamo del sefior de Man relacionado a algin
interés propietario en Raiden LP es improcedente como cuestion de derecho y, en
consecuencia, también son improcedentes las causas de accidén “B”, “C”, “BE”, “F”, “G” y “H”,
puesto que éstas dependen precisamente de que se reconozca que el sefior de Man tuvo algun
interés propietario en Raiden LP o que, al menos, se le hizo una promesa juridicamente eficaz
para obtener el mismo. Asi, procede que este Honorable Tribunal desestime la Demanda
Enmendada de epigrafe, habida cuenta de la insuficiencia de las alegaciones aducidas en la
misma.

Por otro lado, en lo atinente a las causas de accidn relacionadas al descorrimiento del
velo corporativo, el fraude de acreedores y el presunto incumplimiento con cierto acuerdo
operativo, éstas no tienen ninguna base legal o factica de conformidad con las alegaciones de la
Demanda Enmendada. Por tanto, procede la desestimacion de las mismas de igual forma.

A. Aun asumiendo que existio algin acuerdo verbal para otorgarle algin interés
propietario al sefior de Man sobre Raiden LP, lo que se niega, dicho acuerdo verbal
es improcedente como cuestion de derecho a tenor con el derecho de las Islas
Virgenes norteamericanas.

Aun asumiendo, contrario a los hechos alegados, que el sefior de Man alegé suficientes
hechos para sostener la existencia de un contrato verbal para recibir un interés propietario en
Raiden LP, dicho contrato verbal es ineficaz en derecho dado que no se vertié por escrito. Los
presupuestos necesarios para otorgarle un interés propietario a determinada persona sobre una
entidad juridica estin relacionados a asuntos de gobernanza de la entidad en cuestién. Nuestra
jurisdiccion —esto es, Puerto Rico—, a semejanza de muchas otras jurisdicciones, ha establecido

que las cuestiones atinentes a la gobernanza de una entidad juridica se regiran por el derecho de

la jurisdiccién donde la entidad se hubiese formado. Véase Herméndez Arencibia v. Vizquez

Diaz, 2009 WL 5842531, en la pag. *12, resuelto el 29 de septiembre de 2009. Véase, también,
10 L.P.R.A. § 1865. Raiden LP se formd en las Islas Virgenes norteamericanas en 2010. Véase
Demanda Enmendada, ] 10 y 29. Por tanto, es el derecho de las Islas Virgenes el que ha de
regir todo aquello relacionado a los criterios para advenir un socio limitado en Raiden LP.

El sefior de Man no fue, ni alega haber sido, un socio limitado en Raiden LP al

momento de su creacion, en 2010. Mas bien, el sefior de Man alega que se convirtié en
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miembro limitado de Raiden LP en algiin momento del 2014 a tenor con un acuerdo verbal con
el sefior Sinn. Seglin se ha indicado anteriormente, el derecho aplicable en las Islas Virgenes no
reconoce los acuerdos verbales como juridicamente suficientes para admitir a un socio limitado
en una sociedad limitada, tal y como pretende que se haga el sefior de Man en este caso. El
estatuto de las Islas Virgenes relevante lee de la siguiente manera:

After the filing of a limited partnership’s original certificate of limited
partnership, a person may be admitted as an additional limited partner:

(1) in the case of a person acquiring a partnership interest directly from the
limited partnership, upon compliance with the partnership agreement or, if
the partnership agreement does not so provide, upon the written consent of
all partners.
26 V.I.C. § 371(b)(1) (énfasis suplido).” El sefior de Man no alega la existencia de alglin
documento escrito en el que todos los socios aceptaran (“written consent of all pariners™)
hacerlo socio limitado de Raiden LP, porque dicho documento no existe. Mas aun, el “Revised
and Restated Limited Partnership Agreement” del 2013 no admite la posibilidad de que alguien
pueda ser admitido como socio limitado de Raiden LP a través de un confrato verbal, tal y
como reclama el sefior de Man. Véase Anejo 111
Por otro lado, el codigo comercial de las Islas Virgenes (“Virgin Island Commercial

Code™) prohibe que se haga valer juridicamente una presunta promesa oral. Asi, en Cooper v.

Vitraco. Inc., 320 F.Supp. 239 (D. V.1I. 1970), la Corte de Distrito de las Islas Virgenes hizo

valer un contrato oral de subscripcion relacionado a ciertas acciones, pero Unicamente porque
existia un memorando, suscrito por los incorporadores alli demandados, el cual detallaba todos
los términos esenciales para la compraventa de las acciones en cuestién. La Corte de Distrito,
sin embargo, puntualizé que un acuerdo para vender ese tipo de interés no era eficaz salvo que
se hiciera por escrito. Véase id. en la pag. 118 (“[TThe alleged agreement is unenforceable by
plaintiff, “unless there is a writing signed by (the defendants) sufficient to indicate that a
contract has been made for sale of a stated quantity of described securities at a stated price.””
(citas omitidas)). En este caso, el sefior de Man no alega la existencia de un confrato de este

tipo, porque el mismo simple y sencillamente no existio.

? El otro proceso reconocido bajo el derecho de Islas Virgenes para advenir socio limitado es que alguien advenga
primero un cesionario de un interés societario v, luego, alguien con poder para ello le otorgue al cesionario el
derecho de advenir propiamente socio limitado. Féase 26 V.I.C. § 371(b)(2). El sefior de Man no reclama haber
advenido socio limitado a través de este proceso.
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En consecuencia, por las razones discutidas en este acdpite, es incuestionable que el
reclamo del sefior de Man relacionado a que es socio limitado de Raiden LP es improcedente
como cuestion de derecho de las Islas Virgenes, que es el derecho aplicable. En el mejor de los
casos para la parte demandante, las alegaciones de la Demanda FEnmendada podrian ser
suficientes para determinar que el sefior de Man alega que se le hizo una promesa legal para
convertirse en socio limitado de Raiden LP. Esto, sin embargo, dista muchisimo de alegar que,
en efecto, o fue. Resultado de lo anterior, no hay ninguna circunstancia en virtud de la cual el
reclamo de que el sefior de Man es socio de Raiden LP pueda prosperar, de conformidad con
las propias alegaciones facticas de éste, segin se desprende de una lectura de la Demanda
Enmendada de epigrafe. Ndtese que, si el sefior de Man no es un propietario en Raiden LP, él
tampoco puede ser propietario de cualquier otra entidad demandada, sobre todo, dado que no
hay ninguna alegacidn relacionada ni siquiera indirectamente a alguna promesa o contrato
relacionado con dichas entidades. Esto también implica que, segin se discutira, las causas de
accion “B”, “C”, “E”, “F”, “G” y “H” son improcedentes juridicamente en la medida en que
dependen del hecho de que el sefior de Man sea socio propietario de Raiden LP y/o las demas
entidades demandadas, o tenga algin derecho de advenir duefio de éstas. Ninguno de estos
supuestos es cierto ni se sostiene en las alegaciones facticas de la Demanda Enmendada.

B. La Demanda Enmendada de los demandantes no alegan que las partes se hayan
puesto de acuerdo en los términos esenciales del supuesto contrate para la
transferencia de algun interés propietario en Raiden LP a cambio de los
conocimientos y las habilidades del sefior de Man.

De otra parte, los demandantes no han alegado la existencia de un contrato valido vy

eficaz. Para que exista un contrato, las partes deben convenir en todos sus términos esenciales.

Véase Coady v. Martin, 784 A.2d 897, 902 (Conn. App. Ct. 2001) (“Numerous Connecticut

cases require definite agreement on the essential terms of an enforceable agreement.”) (citas

omitidas).® En lo que respecta la eficacia de los contratos, la Corte Superior de Connecticut ha

% El derecho del estado de Connecticut aplica a la presunta formacién del contrato objeto de controversia dado que
dicho estado fue el lugar que méas estuvo relacionado a la formacién del mismo. Véase, por ejemplo, In re San Juan
DuPont Plaza Hotel Fire Litigation, 745 F.Supp. 79, 82 (D.P.R. 2009) (“[TThe Supreme Court of Puerto Rico has
adopted the ‘dominant or significant contacts’ test for both actions sounding in tort or contract.””) Notese que la
aplicacién del derecho de Connecticut se refiere a las normas sustantivas para dirimir la existencia del contrato y
no a los requisitos formales constitutivos, los cuales, como se dijo, se rigen por el derecho de las Islas Virgenes.
En este caso, el sefior de Mann vivié en Connecticut en el 2011, esto es, durante el momento en que se formo el
supuesto contrato y, ademas, proveyo servicios para Aspire LP desde dicho estado. El sefior de Man no se mudé a
Puerto Rico hasta después de la existencia del contrato a través del cual supuestamente se le confirié un interés
propietario en Raiden LP. Independientemente de lo anterior, es menester sefialar que el derecho puertorriquefio
coincide con aquél de Connecticut en lo que respecta a los elementos esenciales para concluir que existe,
Jjuridicamente, un contrato. Véase, por gjemplo, 31 LP.R.A. § 3479 (“Si las dudas . . . recayesen sobre €l objeto
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resuelto lo siguiente: “For a contract to exist, ‘[t]he intention of the parties manifested by their

words and acts is essential to determine whether a contract was entered into and what its terms

were.” Thompson v. Bridgeport Hosp., Num. CV98352686, 2001 WL 823130, en la pag. *4
(Conn. Super. 2001). Aun si las partes pretenden crear un contrato, €l mismo no existird a
menos que las partes se pongan de acuerdo con relacién a los términos esenciales. Véase
Coady, 784 A.2d, en las pags. 902-903 (en donde se resuelve que un contrato distribuyendo un
interés propietario era ineficaz porque le faltaba un término esencial).

Diversa cortes a través de los Estados Unidos han resuelto que, como en este caso, un
contrato para transferir un interés propietario sobre una entidad corporativa no es eficaz cuando
no hay un acuerdo sobre el origen de dicho interés, la cantidad o porcentaje del mismo, su
valor, el método para calcularlo, la fecha de la presunta transferencia o los derechos y
prerrogativas concomitantes al interés propietario en cuestion.

Por ejemplo, en Coady, la Corte de Apelaciones de Connecticut resolvié que un acuerdo
escrito para proveerle a cuatro individuos intereses propictarios en determinada empresa era
ineficaz porque el mismo no distribuia los intereses propietarios en cuestion de manera
especifica. Véase Coady, 784 A.2d, en las pags. 902-903. En dicho caso, el acuerdo indicaba
que un tal Martin aceptaba proveerle a Coady un cincuenta por ciento (50%) del interés
propietario de una compafifa y también aceptaba proveerles a otros dos individuos una porcion
menor de interés propietario en una fecha posterior. Véase id, en las pags. 899-900. La Corte
de Apelaciones de Connecticut indico que este tipo de acuerdo era ineficaz en su totalidad, aun
con respecto al cincuenta por ciento (50%) de interés de Coady. Véase id. Véase, ademds, id.,
en la pag. 900 (“[T]he parties had not come to ‘a meeting of the minds.””).

Por su valor persuasivo, traemos a la atencion del Tribunal el caso de Erickson v.
Brown, 813 N.W.2d 531 (N.D. 2012). En dicho caso la Corte Suprema de Dakota del Norte
confirmo una determinacién del foro primario de dicho estado en la cual se habia determinado
que no existia una promesa juridicamente eficaz debido a su caracter indefinido, aun cuando, en
dicho caso, la parte demandante se le habia prometido el ocho por ciento (8%) de determinada
compafifa (llamada Capital Harvest) a cambio de aceptar trabajar para la misma. Véase

Erickson, 813 N.W.2d, en las pags. 536-537. En palabras del foro primario que fue confirmado

principal del contrato, de suerte que no pueda venirse en conocimiento de cuél fue la intencién o voluntad de los
contratantes, el contrato serd nulo™.).
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en el referido caso: “At the time of the alleged promise, the parties in this case failed to discuss
or agree upon the many essential terms as to the transfer of ownership in Capital Harvest, such
as when stock would be transferred, voting rights of the stock, limitations on stock sales or
transfers, etc.”. Id., en la pag. 536. La Corte Suprema de Dakota del Norte fue mas alld y sefialé
que los socios no habian determinado cdmo se capitalizaria la entidad, cuales serian los
derechos al voto y el valor de las acciones y que tampoco se habia puesto por escrito la alegada
promesa. Véase Id. Asi, estos factores militaban en contra de la eficacia y existencia de la

susodicha promesa.

Por otro lado, en Frey v. Workhouse Custom Chassis, LLC, Num. 03-CV-1896, 2006
WL 1750247 (S.D. Ind. 2006), la parte demandante comenzd a trabajar para le entidad
demandada luego de haber dejado su empleo con otra entidad. El demandante en dicho caso
reclamaba que ademés de su salario su nuevo patrono le habia prometido oralmente un interés
propietario sobre la entidad demandada. Como en el caso de epigrafe, el demandante reclamé
que sus esfuerzos fueron los responsables de aumentar las ganancias y el valor de su patrono y
que se le habia prometido que participaria de dicho aumento y crecimiento a través de una
participacién propietaria. Pero, también como en este caso, las partes nunca acordaron el
porcentaje del presunto valor o participacion del demandante. El demandante testificd que se le
habia prometido entre un uno punto dos por ciento (1.2%) y un doce por ciento (12%). No
obstante el testimonio del demandante, la Corte de Distrito de los Estados Unidos para el
Distrito Sur de Indiana determiné lo siguiente: “Those broad and vague ranges are strong
evidence that the court could not enforce a contract term on this topic without simply making
up a term for the parties to which they never agreed . . . .”. Id, en la pig. *8. En resumidas
cuentas, pues, la Corte de Distrito en cuestion resolvié que las partes no habian acordado los
términos esenciales del contrato vy, de esta forma, fallé a favor de los demandados. Féase id., en
la pag. *9 (“The undisputed evidence thus shows that the partics never agreed on the essential
terms of the program, including how much phantom stock would be issued or how the value of
the stock would be measured.”).

En BDI Laguna Holdings, Inc. v. Marsh, 689 S.E.2d 39, 45 (Ga. Ct. App. 2009), la
Corte de Apelaciones de Georgia resolvid, de forma similar a los casos antes resefiados, que

una promesa oral para otorgarle a la parte alli demandante entre un ocho por ciento (8%) y un
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quince por ciento (15%) de las acciones del duefio de la compafiia una vez se vendiera la

misma era demasiado indefinida para constituirse en un contrato eficaz. Véase, también,

Shirkey v. Future Enterprises. Inc., 920 N.E.2d 275 (Ind. Ct. App. 2010); Mays v. Trump

Indiana, Inc., 255 F.3d 351, 357 (7mo Cir. 2001).

En Callander v. Callander, Nam. 07AP-76, 2008 WL 2026431 (Ct.App. Ohio 10mo

Cir.), la Corte de Apelaciones de Ohio para su Décimo Distrito resolvid que las declaraciones
de un duefic a los efectos de que haria socios al demandante v a sus hermanos si éstos se
abstenian de perseguir otras oportunidades comerciales eran demasiado indefinidas v vagas
para crear un contrato vinculante.

En este caso, los demandantes no han alegado la existencia de un contrato, promesa o
discusidn relacionada a algun interés que no sea un interés propietario en Raiden LP. Los
demandantes tampoco han alegado que haya existidoe un acuerdo respecto a los términos
esenciales del supuesto interés propietario del sefior de Man en Raiden LP, incluyendo el
porcentaje de dicho interés, el origen del mismo, la fecha de transferencia o la manera en que se
podria calcular o valuar éste.

Primero, el sefior de Man no identifica el origen de la participacién propictaria que
presuntamente se le ofrecid. El porcentaje de interés que ¢l alega que se le prometié debe
originarse en un socio limitado de Raiden LP o en la entidad misma. La persona o entidad
tendria necesariamente que ser la otra parte contratante. Empero, el sefior de Man, en su
Demanda Enmendada, no identifica quién o qué entidad este Honorable Tribunal puede o tiene
que compeler a proveerle la participacion propietaria a la que el sefior de Man alega tener
derecho.

Segundo, el sefior de Man no alega que hubiera un acuerdo en cuanto al porcentaje de
su supuesto interés propietario. En la Demanda Enmendada, el sefior de Man alega que a él se
le prometio “hasta el 50% de la titularidad de Raiden LP”. Véase Demanda Enmendada, ¥ 31

(énfasis nuestro).” Esa supuesta promesa no es suficientemente definitiva y precisa para crear

7 En otro lugar, el sefior de Man alega que su interés propietario corresponde a un cincuenta por ciento (50%).
Véase Demanda Enmendada, 1Y 50-51. Pero, al describir la naturaleza de la promesa cuyo cumplimiento reclama,
el sefior de Man aduce que se le prometid “hasta un 50%”. Esa misma alegacion incluso existe en la Demanda
original del sefior de Man. Féase Demanda, § 39. Mediante este tipo de alegaciones deficientes, un demandante
puede propiciar la desestimacion de su reclamo, independientemente de sus demandas v los méritos de éstas.
Féase, a modo persuasivo, Deutsche Bank Tr. Co. Americas v. Doral Fin. Corp., 841 F.Supp.2d 593, 600 (D.P.R.
2012) (“|P]laintifts could plead themselves ‘out of the court by alleging facts that are sufficient to establish the
defense.”) (citas internas omitidas). Esto es exactamente lo que los demandantes han hecho en este caso. El
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un acuerdo y/o contrato puesto que no especifica un interés con particularidad. “Hasta el 50%”
significa cualquier porcentaje entre un uno por ciento (1%) y un cincuenta por ciento (50%).
Segun resolvieron los tribunales en los casos que han sido resefiados en este acapite, una oferta
indefinida de titularidad o interés propietario en determinada entidad no configura un acuerdo
suficientemente detallado como para crear un contrato plenamente eficaz y con caricter
vinculante. Sin un acuerdo sobre este aspecto tan fundamental, este Honorable Tribunal no
puede determinar el incumplimiento con algin acuerdo y otorgar un remedio.

Tercero, el sefor de Man no identifica ningin acuerdo con relacién a la fecha en que
debié haberse verificado la transferencia de su interés propietario indefinido. En la Demanda
Enmendada, €l sefior de Man alega que “se formalizaria el acuerdo de sociedad” cuando el
asunto de su estatus migratorio se resolviera. Féase Demanda Enmendada, 9 32. Tal alegacion,
empero, no equivale a una fecha. De hecho, ni siquiera constituye un intervalo temporal entre
dos fechas ciertas. Notese que el sefior de Man tampoco alega cudnto después de que se
resolviera su estatus migratorio habria de formalizarse el acuerdo. Lejos de un acuerdo sobre un
término esencial y concreto, la alegacion del sefior de Man describe una suerte de acuerdo en el
cual la fecha de cumplimiento estaba totalmente indefinida y que simplemente deberia
cumplirse en cualquier momento en que éste estuviera en condiciones para hacerlo. Las cortes
de Connecticut han determinado que este tipo de contratos es demasiado ambiguo, indefinido y

vago para ser puestos en vigor. Féase, por ejemplo, Griffin v. Smith, 125 A. 465, 466-467

(Conn. 1924). A los sumo, en la Demanda Enmendada, ¢l sefior de Man alega la existencia de
un “acuerdo para acordar”, el cual resulta ser ineficaz como cuestion de derecho. Véase, por
gjemplo, Coady, 784 A.2d, en las pags. 903-904.

Cuarto, ¢l sefior de Man no identifica un acuerdo definitivo sobre los términos
esenciales identificados y resefiados en la jurisprudencia persuasiva discutida anteriormente.
Algunos de estos términos esenciales, segin se discutio, son los siguientes: como se habria de
calcular su porcentaje de participacién, el valor del mismo, su derecho al voto, cualquier
limitacién con relacion a la venta o traspaso de participacion, la capitalizacion de Raiden LP,

los derechos de sus socio, etcétera. La ausencia de un acuerdo concreto respecto a estos

reclamo generalizado de los demandantes en cuanto a un cincuenta por ciento (50%) del “negocio™ no puede ir por
encima de su alegacién especifica de que al sefior de Man no se le prometioé un porcentaje preciso. Segin se ha
explicado en la discusidn que antecede, tal falta de especificidad derrota el reclamo de los demandantes.
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elementos esenciales implica, de por si, que no hubo un contrato valido y eficaz como cuestion
de derecho.

Quinto, las alegaciones de los demandantes en este caso ponen de manifiesto que las
partes no pretendieron ni tuvieron la intencion de convertir al sefior de Man en un socio de
Raiden LP en ausencia de un contrato escrito y definitivo sobre el particular. Cuando la
intencion de las partes es ésta, que es lo que se desprende de las alegaciones fécticas de la
Demanda Enmendada, es incuestionable que no cabe hablar de la existencia de un contrato
hasta que se firme el documento que finalmente refleje los acuerdos habidos entre las partes.
Véase, a modo persuasivo, Kinko’s Graphics Corp. v. Townsend, 803 F.Supp. 1450, 1456 (S.D.
Ins. 1992). En este caso, los demandantes alegan que, debido al estatus migratorio del sefior de
Man, éste no podia ser un duefio de Raiden LP en 2011 y que, por lo tanto, el acuerdo
detallémdo su participacidn se “formalizaria” una vez se resolviera el asunto migratorio. Véase
Demanda Enmendada, ¥ 32. Los demandantes alegan que en el 2013 un abogado estuvo a
cargo de redactar un nuevo contrato social para Raiden LP, el cual daria cuenta del interés
propietario del sefior de Man. Véase Demanda Enmendada, § 41. Por otro lado, en algiin
momento no precisado, el sefior de Man reclamé que las partes formalizaran su relacion. Véase
id. 4 40. El sefior de Man admite que renuncio a su trabajo porque estaba convencido que “Sinn
no tenia intencién de honrarle su participacion societaria del 50%”. Véase id. 9 44. Cada uno de
estos hechos alegados demuestra que el factor de que estuviera por escrito fue un presupuesto
indispensable de cualquier contrato para otorgarle alglin porcentaje de participacion al sefior de
Man sobre Raiden LP. El hecho de que el sefior de Man haya abandonado Raiden LP porque el
sefior Sinn no tenfa la “intencion de honrarle su participaciéon™ hace que lo anterior sea mds
evidente ain. Ningun duefio de una entidad deja la misma simplemente porque los términos y
condiciones de su titularidad no han sido atn especificados y puestos por escrito. La salida del
sefior de Man de Raiden LP tinicamente hace sentido si se toma en consideracion que el sefior
de Man penso6 que el sefior Sinn nunca finalizarfa los documentos necesarios para hacerio un
duefio, esto es, un participe en Raiden LP. Esto, en si mismo, revela que el seffor de Man nunca
fue duefio ni seria duefio de Raiden LP hasta que existiera el documento correspondiente. Tal

documento no existe.

29




Mocidn de desestimacion con relacion a la “Demanda Enmendada”
Caso Num. D AC2016-2144 (701)
Pagina 16

En términos sencillos, no existe ninglin contrato otorgandole al sefior de Man un interés
en Raiden LP a cambio de su mera aceptacion de la oferta de empleo que se le curso para
trabajar en Aspire LP ni a cambio de proveer sus destrezas y conocimientos. El sefior de Man
no ha podido identificar ni siquiera quién era la otra parte contratante del acuerdo por el cual
advino duefio, ni el origen de su interés propietario, ni el porcentaje de participacion que
recibiria, ni la fecha en que se verificaria el recibo de dicho porcentaje indefinido, ni los
derechos concomitantes al referido interés. El acuerdo objeto de controversia en este caso es
completamente ambiguo e impreciso, y las partes nunca convinieron sus términos esenciales. El
presunto contrato nunca se formo y, por ende, nunca advino a la vida juridica.

Por estas razones adicionales este Honorable Tribunal debe desestimar la Demanda
Enmendada en cuanto al reclamo de hasta cincuenta por ciento (50%) de participacion del
sefior de Man. Lo mismo corresponde hacer con relacion a las causas de accién “B”, “C”, “E”,
“F7”, “G” y “H”, puesto que éstas dependen de que el sefior de Man haya entrado efectivamente
en alg(in contrato para convertirse en titular de Raiden LP o, al menos, en que éste haya
recibido una promesa vélida y eficaz para recibir dicha titularidad, lo cual las alegaciones de la
Demanda Enmendada dejan claro que no ocurrio.

C. Las alegaciones de los demandantes y los documentos a los cuales dichas alegaciones
se refieren demuestran que el sefior de Man no satisfizo la condicion indispensable

(no pagd) para adquirir su presunta participacion en Raiden LP.

Ademas de la ausencia de un acuerdo en cuanto a términos esenciales del presunto
contrato, las alegaciones el sefior de Man y los documentos a los que se hace referencia en éstas
efectivamente demuestran que el sefior de Man no es un socio ni propietario de Raiden LP. En
la medida en que haya existido un contrato para que ¢l sefior de Man adviniera socio ¢ duefio
de Raiden LP, lo cierto es que éste requeria que el sefior de Man comprara su interés
propietario, lo cual los propios demandantes admiten que nunca ocurrio.

Los demandantes alegan que el sefior de Man se “uni[6] a Sinn en abril de 2011”. Véase
Demanda Enmendada, ¥ 30. Véase, ademds, id. 9 32. En abril de 2011, el sefior Sinn le proveyd
al seflor de Mann una acuerdo de empleo para que trabajara para Aspire. El sefior de Man
aprobd dicho contrato de empleo y especificamente preguntd sobre su supuesto derecho a
utilizar las comisiones que ganara para comprar su interés propietario en Raiden LP. Asi, el

sefior de Man le pregunté al sefior Sinn lo siguiente: “[W]e’ll write up a memorandum of
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understanding that we keep track of P/L and that [de Man’s profit/loss] would build towards
partial ownership in the future, right?’ Véase Anejo L.

El sefior de Man luego alega que, “[a] finales de 2011, Sinn le pidié6 a su abogado,
George Kuhn, que redactara un acuerdo que incluyera los detalles de su relacidén con De Man”.
Véase Demanda Enmendada, § 33. El licenciado George Kuhn redactd una version revisada del
acuerdo de empleo del sefior de Man para Aspire LP en la que expresamente incorporé la
clausula requerida por el sefior de Man, la cual le permitia a éste utilizar sus ganancias para
comprar un interés propietario en lo que llego a ser Raiden LP. Féase Anejo I1.

El propio lenguaje de la Demanda Enmendada de los demandantes conduce a la
conclusion de que el derecho del sefior de Man para convertirse en propietario de Raiden LP
era condicional y no estaba establecido para el 2014. Por ejemplo, la alegacién del sefior de
Man a los efectos de que €l podria obtener “hasta el 50%” del interés propietario de Raiden LP
es perfectamente compatible con el contexto propio de una potencial compraventa de interés
propietario. Entiéndase, el interés propietario del sefior de Man simplemente corresponderia al
‘interés que éste efectivamente comprase, “hasta” un maximo del cincuenta por ciento (50%).

De modo similar, las siguientes alegaciones del sefior de Man son inconsistentes con el
hecho de.que éste, en efecto, fuera duefio de algiin interés en Raiden LP para el 2014: que
“esperaba” convertirse en duefio de Raiden LP; que el contrato se “formalizaria™ después; que
tenia derecho al cincuenta por ciento (50%) de Raiden LP; que tenia derecho a obtener un
interés social equivalente al cincuenta por ciento (50%) y que el sefior Sinn pretendia no honrar
semejante participacion; y que los Demandados incumplieron sus deberes fiduciarios al no
honorar el acuerdo de emitir un cincuenta por ciento (50%) de participacién en Raiden LP a
favor del sefior de Man.

Si el sefior de Man hubiera recibido el cincuenta por ciento (50%) de interés reclamado,
las alegaciones de los demandantes serian sumamente distintas. Los demandantes hubieran
alegado que el sefior de Man recibid el cincuenta por ciento (50%) de Raiden LP, que es duefio
de dicho porcentaje de participacion y que los Demandados se negaron a reconocer su interés
social. Sin embargo, el sefior de Man no utilizé dicho lenguaje en su Demanda Enmendada. En
vez, las alegaciones de los demandantes utilizan uniformemente tiempos verbales prospectivos

y condicionales, consistentes con el hecho de que ¢l sefior de Man tuviera un derecho que no
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fue ejercitado a comprar el cincuenta por ciento (50%) del interés propietario de Raiden LP. La
Demanda Enmendada del sefior de Man demuestra que a éste no se le prometio el porcentaje en
cuestién meramente por comenzar a trabajar para Aspire, sino que el sefior de Man podria
haber llegado a ser duefio de hasta un cincuenta por ciento (50%) de Raiden LP tinicamente si
ejercia su derecho a comprar dicho interés propietario.

Asimismo, la Demanda Fnmendada de los demandantes establece claramente que la
referida compra de interés propietario no ocurrié. Consistente con su correspondencia de abril
de 2011 con el sefior Sinn y con el borrador de acuerdo de empleo con fecha de noviembre de
2011, el sefior de Man reconoce que él acumulé ganancias productos de su actividad en los
mercados bursatiles atinentes a este caso. Véase Demanda Enmendada, | 37. Sin embargo, el
sefior de Man también alega que en vez de utilizar dichas ganancias para comprar el interés
propietario en Raiden LP objeto de controversia, prefirié obtener la totalidad de éstas a través
de pagos directos. Véase id.

En resumidas cuentas, las alegaciones de los demandantes con relacién a que el sefior
de Man es duefio del cincuenta por ciento (50%) de Raiden LP se contradicen directamente con
la documentacion a la que se hace referencia y que subyace las propias alegaciones de la
Demanda Enmendada, y por las alegaciones especificas de ésta, segin fueran discutidas en este
acdpite. Estos documentos y estas alegaciones demuestran que, en la medida en que haya
existido un contrato, el mismo no le confirié ningtn interés propietario al sefior de Man. Mas
bien, ¢ste meramente le otorgd al sefior de Man un derecho de comprar el susodicho interés
propietario en Raiden LP. La compra en cuestién nunca ocurrié. En todo caso, las alegaciones
demuestran que el sefior de Man optd por no comprar el referido interés propietario que ahora
reclama de este Honorable Tribunal. La Demanda Enmendada demuestra que no hay ninguna
alegacion factica que respalde el reclamo que nos atafie. Por esta razén ulterior, pues, este
Honorable Tribunal debe proceder a desestimar, sin més, las causas de acciéon “B”, “C”, “E”,
“F, <G” y “H”.

D. Procede la desestimacion de las causas de accion “B”, “C”, “E”, “F”, “G” y “H”
porque cada una de éstas requiere un contrato en virtud del cual pueda determinarse
que el sefior de Man es duefio de Raiden LP y, por las razones antes discutidas, dicho
contrato no existe,

Este caso trata fundamentalmente del reclamo de los demandantes conforme al cual el

sefior de Man supuestamente suscribié un contrato que le dio la titularidad sobre el cincuenta
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por ciento (50%) de la entidad demandada Raiden LP. Las causas de accién “B”, “C”, “E”, “F”,
“G” y “H”, seglin aducidas en la Demanda Enmendada, dependen ~todas v cada una de ellas—
de que el sefior de Man efectivamente hubiera recibido la promesa de ser duefio del interés
propietario en cuestion. Veamos.

s La causa de accidn “B” expresamente alega que hubo un incumplimiento contractual.
Véase Demanda Enmendada, 1 50.

e [El deber fiduciario y su presunto incumplimiento, segiin alegados en la causa de accién
“C”, no existen sin la titularidad del sefior de Man respecto a las entidades demandadas.

e La causa de accion “D” alega la eliminacién de la supuesta participacion propietaria del
sefior de Man en las entidades demandadas. Véase id. 9 58.

e La causa de accion “E” le imputa a los Demandados “evitar que el demandante pueda
hacer efectivos sus derechos de propiedad sobre el 50%” de las entidades demandadas.
Véase id. 9 61.

» La causa de accion “F” alega que los demandantes sufrieron dafios como resultado de la
negativa de los Demandados en reconocerle su participacion al sefior de Man. Véase id.
9 65.

e La causa de accién “G”, aducida en la alternativa, alega, segin el mejor entendimiento
de los Demandados, que, aun si no hubiera ningin contrato transfiriéndole algin interés
propietario al sefior de Man, la equidad requiere que se le reconozca dicho interés a
éste, porque el sefior de Man confid, para su perjuicio, en una promesa de titularidad.
Véase id. 9 69.

e Por ultimo, en cuanto a la causa de accion “H”, los demandantes alegan que el sefior de
Man obtuvo su titularidad con relacion al “negocio” o las “empresas”, refiriéndose de
esta manera conjuntamente al cimulo de entidades demandadas en el caso de epigrafe.
Véase id. Y 50-51. Sin embargo, la Demanda Enmendada no contiene ni una sola
alegacion mencionando o ni tan siquiera refiriéndose indirectamente a alguna promesa o
contrato en virtud del cual el seﬁof de Man pudiera haber advenido duefio de alguna
otra entidad demandada que no sea Raiden LP. Los demandantes aparentemente
pretenden utilizar la doctrina del descorrimiento del velo corporativo para extender

inopinadamente el reclamo propietario del sefior de Man sobre Raiden LP a las demds
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entidades demandadas. Empero, si el sefior de Man no tiene ningun interés en Raiden

LP, entonces no existe una base en alguna entidad demandada que permita extender el

reclamo de titularidad del sefior de Man a las demas entidades. Esto, de suyo, derrota la

causa de accidon “H”.

Segun se explicod, debido a que tanto las alegaciones de la Demanda Enmendada como
los documentos a los que éstas se refieren demuestran que nunca existié un contrato 0 promesa
vélida y eficaz en virtud de la cual el sefior de Man pudiese haber adquirido alguna
participacion sobre Raiden LP, es indiscutible que el presupuesto de las causas de accidn “B”,
“C”, “E”, “F?, “G” y “H” no existe. En consecuencia, dichas causas de accién son
juridicamente improcedentes y, como cuestiébn de derecho, procede que este Honorable
Tribunal desestime las mismas de conformidad con el estandar de la Regla 10.2(5) de las de
Procedimiento Civil, 32 L.P.R.A. Ap. V, R. 10.2(5).

E. La solicitud de los demandantes para descorrer el velo corporative carece de
Sundamento fictico en las alegaciones de la Demanda Enmendada y no permite la
concesion de los amplios remedios solicitados por los demandantes.

En este caso, los demandantes no alegan adecuadamente hechos suficientes para
sostener una causa de accidn para descorrer el velo corporativo ni pretenden utilizar dicha
doctrina para el proposito para el que fue ideada, a saber, evitar una injusticia. Mas bien, los
demandantes pretenden utilizar impropiamente la doctrina en cuestion, ofensivamente, para
proveerle al sefior de Man una ganancia inesperada, mdas alla del beneficio que pretende
procurarse a través de los reclamos aducidos en la Demanda Enmendada. No existe ninguna
base legal en derecho puertorriquefio, ni en ningin otro derecho presuntamente aplicable, para
justificar la pretension de los demandantes.

La doctrina del descorrimiento del velo corporativo es una doctrina equitativa en virtud
de la cual se puede hacer caso omiso de la ficcidn corporativa para imputarle responsabilidad
personal a los duefios de la corporacidon de la que se trate. Véase South Porto Rico Sugar Corp.

v. Junta Azucarera, 88 D.P.R. 43 (1963). Véase, también, Colén v. Blades, 757 F.Supp.2d 107,

109 (D.P.R. 2010). “El peso de la prueba descansa en la parte que propone la imposicion de
responsabilidad individual a los accionistas y corresponde al tribunal de primera instancia
determinar, luego de apreciar la prueba, si procede el levantamiento del velo corporativo”.

D.A.Co. v. Alturas Fl. Dev. Corp. v.otro, 132 D.P.R. 905, 926 (1993). Véase, también, a modo
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persuasivo, Velazquez v. P.D.I. Enterprises, Inc., 141 F.Supp.2d 189, 193 (D.P.R. 1999) (“A

plaintiff who asks a court to disregard independent corporate structures by piercing a
subsidiary’s ‘corporate veil’ faces a high burden of proof. The concept of limited liability is so
basic a principle of corporate law that courts are hesitant to disregard the independent corporate
structure . . . .”); Coldén, 757 F.Supp.2d, en la pag. 109 (“Corporate directors, officers, and
shareholders are generally not liable for the debts of the corporation. As a rule, this shield will

almost never be dismantled.”) (citando a Wadsworth, Inc. v. Schwarz-Nin, 951 ¥.Supp. 314,

322 (D.P.R. 1996)).

En todo caso, pues, le corresponde a la parte demandante aducir hechos suficientes
conforme a los cuales se pueda concluir que procede descorrer el velo corporativo vy, asi,
descartar la ficcidon corporativa. Véase, a modo persuasivo, Colon, 757 F.Supp.2d, en la pag.
110. Ademas de factores tales como la infracapitalizacion, el impago de dividendos, la
ineficacia de directores u oficiales y la ausencia de récords corporativos, la parte que pretenda

descorrer el velo corporativo debe alegar y probar que la ficcion corporativa se utilizé para

perpetuar un fraude. Véase id. Véase, ademds, Alturas F|. Dev. Corp. y otro, 132 D.P.R,, en la

pag. 928 n. 3; Nieves Morillo v. Ossam Const., Inc., 2018 WL 3301766, en la pag. *8, resuelto

el 30 de abril de 2018.

En este caso, los demandantes no han alegado Ahechos en virtud de los cuales pudiera
justificarse descorrer el velo de las entidades demandadas. En efecto, los demandantes ni
siquiera han alegado hechos relevantes para este asunto. La base para la solicitud de descorrer
el velo corporativo formulada por los demandantes se reduce a dos alegaciones conclusorias,
las cuales corresponde descartar en vista del estandar de la Regla 10.2(5), a saber “[1]a parte
demandada utiliza el velo corporativo de sus empresas de forma fraudulenta para evitar el
cumplimiento de obligaciones legales” v “Adam C. Sinn no guarda la debida separacion entre
su patrimonio y el de su grupo corporativo”. Véase Demanda Enmendada, 95 73 y 74. Més alla
de estas generalidades de caracter conclusorio, los demandantes no alegan hechos especificos
relacionados a las entidades demandadas. Estos no identifican qué obligaciones legales las
entidades demandadas presuntamente han evadido o evitado. Asimismo, los demandantes no
identifican el supuesto fraude que han intentado perpetuar los Demandados ni tampoco sefialan

alguna base conforme a la cual, de ser cierta, este Honorable Tribunal pudiera descartar la
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ficcion corporativa. Los demandantes no alegan que la ficcion corporativa haya sido utilizada
en perjuicio de éstos o de forma tal que la misma sea relevante para los reclamos aducidos en la
Demanda Enmendada. En términos concretos, pues, los demandantes no han alegado hechos
suficientes para justificar su solicitud de descorrer el velo corporativo de las entidades
demandadas.

Por otro lado, en este caso, los demandantes no han procurado utilizar la doctrina que
nos atafie para evitar una injusticia. Segin se dijo anteriormente, los demandantes no han
alegado que al sefior de Man se le haya hecho una promesa de convertirlo en duefio de alguna
entidad demandada que no sea Raiden LP. Sin embargo, los demandados parecen sostener que
el sefior de Man es duefio del cincuenta por ciento (50%) de todas y cada una de las entidades
demandadas. La tinica explicacién plausible para ello es que los demandantes pretenden que
este Honorable Tribunal colapse todas las personalidades juridicas de las entidades demandadas
en Raiden LP. Empero, los demandantes no pueden usar la doctrina del descorrimiento del velo
corporativo para aumentar ¢l valor y la extension del presunto interés propietario del sefior de
Man, tal y como parece ser su intencidn.

Fl sefior de Man alega que renuncié a su antiguo empleo para pasar a ser empleado de
Aspire LP con la “expectativa” de eventualmente convertirse en duefio de una nueva entidad
formada para mercadear FTRs, a saber, Raiden LP. Véase Demanda Enmendada, 19 27-30. Lo
anterior limita la expectativa y la extension del acuerdo que el sefior de Man alega que existe.
Segln discutido, no hay hechos en la Demanda Enmendada que justifiquen descartar la ficcion
corporativa de las entidades demandadas. Mdas importante atn, descartar las ficciones juridicas
de estas eﬁtidades no es consono con el propdsito de la doctrina que nos ocupa toda vez que el
pretendido descorrimiento no esta relacionado a la prevencidn de una injusticia para el sefior de
Man. Después de todo, el sefior de Man no alega que se le haya prometido alguna participaciéon
de otra entidad que no fuera Raiden LP. Este tampoco pretende colapsar todas las entidades
corporativas para cobrar alguna sentencia dineraria contra Raiden LP. En la Demanda
Enmendada, el sefior de Man tampoco alega que dicha entidad no tiene fondos para pagar
cualquier cantidad que pudiera otorgarsele al sefior de Man. Més bien, el sefior de Man le esta
solicitando a este Honorable Tribunal que le conceda un interés propietario en compaiiias,

actividades y ganancias que nunca estuvieron comprendidas dentro de sus expectativas o
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supuesto acuerdo. No hay ningtin fundamento en el derecho puertorriquefio, o en el derecho de
alguna otra jurisdiccién estatal, para permitirle a un demandante utilizar la doctrina de
descorrer el velo corporativo de esta manera ofensiva, para recibir beneficios mas alla de 1o que
el demandante negoci6, v sobre los cuales éste no tiene ninguna expectativa o derecho. Esto es
precisamente lo que pretenden los demandantes, aun cuando su pretensidon no tiene ninguna
basc en derecho y ofende nociones elementales de justicia. En virtud de esta razén adicional,
este Honorable Tribunal debe desestimar la causa de acciéon formulada por los demandantes
conforme a la cual pretenden descorrer el velo corporativo de las entidades demandadas.

Por tultimo, los reclamos de los demandantes en cuanto a este particular carecen de
sentido, debido a las propias alegaciones de los demandantes vy a las diferentes titularidades y
estructuras de las entidades demandadas concernidas. Una vez mas, el sefior de Man no reclama
que se le hubiese prometido ser duefio de alguna otra entidad que no fuese Raiden LP. Ante
todo, el seflor de Man, en su Demanda Enmendada, reclama que se le paguen ganancias no
distribuidas. Véase Demanda Enmendada, § 50. El descorrimiento del velo corporativo se
utiliza para descartar la ficcidon corporativa e imponerle responsabilidad patrimonial personal a
los duefios de la corporacion. En este caso, el descorrimiento del velo corporativo —si fuera
procedente, lo cual se niega— le permitiria a este Honorable Tribunal ir contra los duefios de
Raiden LP —a saber, Raiden 1 y el Living Trust- para imputarle responsabilidad por la presunta
deuda de Raiden LP para con el sefior de Man. Ninguna otra de las entidades demandadas es o
alega ser duefia de Raiden LP. Los demandantes no han podido encontrar ni un solo caso en
que diferentes entidades, con diferentes titularidades y estructuras, como en este caso, puedan
ser colapsadas en una “empresa corporativa” y advenir responsables por las presuntas deudas
de una de esas entidades. El descorrimiento de la ficcion juridica no existe para estos fines ni
puede ser utilizado de esta forma. Este Honorable Tribunal debe rechazar la pretension de los
demandantes y, como cuestion de derecho, determinar que la misma es improcedente.

F. Los demandantes no han alegado suficientemente una causa de accion por
incumplimiento con deberes fiduciarios y han alegade la misma contra entidades que
no le deben ningun deber de dicha indole al sefior de Man.

La causa de accidon por mcumplimiento con deberes fiduciarios aducida por los

demandantes en contra de todos los Demandados que no sean Raiden 1 —quien es el socio
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general de Raiden LP- carece de todo mérito juridico y factico, segin se desprende de las
alegaciones de la Demanda Enmendada.

Los demandantes alegan que cada uno de los Demandados tiene un deber fiduciario
para con el sefior de Man y que éstos incumplieron el mismo al negarse a “honrar el acuerdo de
emitir a De Man la participacion societaria de 50% en Raiden LP y el grupo empresarial”.
Véase Demanda Enmendada, 9 55. Los demandantes fundamentan esta inusitada alegacién en
el descorrimiento del velo corporativo de las entidades demandadas. Véase id. Segin se
discutio detalladamente en el acéapite precedente, los demandantes no pueden utilizar un
reclamo genérico de descorrimiento del velo corporativo para imponetle responsabilidad a toda
una serie de entidades con diferentes titularidades y en ausencia de hechos que vinculen a
dichas entidades al presunto incumplimiento.

De otra parte, como cuestion de realidad, es menester notar que Raiden LP es una
sociedad limitada. Raiden 1 es el socio general de la misma y el Living Trust es su socio
limitado. Los socios limitados no se deben ningin deber fiduciario entre si ni a la entidad de la

que forman parte. Véase, a modo persuasivo, Bond Purchase, L.L..C. v. Patriot Tax Credit

Properties. L.P., 746 A.2d 842, 859 (Del. Ch. 1999). Aun asumiendo que el sefior de Man fue

un socio limitado de Raiden LP (lo cual se niega), la Umica entidad que pudo deberle alglin
deber fiduciario a éste era Raiden 1. La causa de accién por incumplimiento con deberes
fiduciarios en cuanto a los demés Demandados es improcedente como cuestién de derecho.

G. La causa de accion de los demandados sobre incumplimiento con el acuerdo
operativo deja de exponer una reclamacion que justifique la concesion de un
remedio.

Los demandantes alegan que el sefior Sinn y/o el Living Trust incumplieron el acuerdo
operativo de Raiden 1 al modificarlo para eliminar la participacion del sefior de Man sin
compensacion alguna y sin el consentimiento de éste. Véase Demanda Enmendada, ¥ 58. Este
reclamo es completamente infundado. Primero, no hay nada que relacione al Living Trust con
Raiden 1. Segundo, el sefior de Man, en las alegaciones de la Demanda Enmendada, admite
que €l era un miembro sin voto de Raiden 1. Véase id, 9 11. El sefior Sinn era el unico
miembro de Raiden 1 con derecho al voto v controlaba la susodicha entidad. Véase id. En la

medida en que el sefior de Man fue miembro sin derecho al voto, éste no tenia ningin derecho a

proveer su opinién o a consentir con relacion a cualquier modificacion del acuerdo operativo de
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Raiden 1. Su reclamo, pues, es derrotado por su propia admision e incluso por los términos y
condiciones del acuerdo operativo que alega fue incumplido. Esta causa de accion, por
consiguiente, debe ser desestimada sin trAmite ulterior.

H. Las alegaciones de fraude de acreedores formulada por los demandantes no tienen
ningun sustento en los hechos alegados y contravienen el derecho aplicable.

La causa de accion de los demandantes por presunto fraude de acreedores también es
improcedente juridicamente. Para constatar lo anterior, basta con tomar en consideraciones
principios fundamentales de derecho corporativo. Por definicion, domiciliar a Raiden LP en
Texas y cambiarle su nombre a Aspire Power Ventures, LP —notese que éstas son las tinicas
“transferencias” que involucran a Raiden LP— no surte ningun efecto sobre la forma,
organizacién, operacion, titularidad o responsabilidad de la entidad. Asimismo, este cambio
tampoco afecta los bienes de Raiden LP. Acaecido este cambio, a la entidad, simple y
sencillamente, se le otorga un nuevo nombre v se estima organizada bajo las leyes de otra
jurisdiccion. Estos cambios, de suyo, son inmateriales y no configuran, ni pueden configurar,
un fraude de acreedores. Raiden LP continGa existiendo tal cual existid; lo (nico que ha
cambiado es su nombre.

De otra parte, la conversion de Aspire LP en una compaiiia de responsabilidad limitada
en Delaware —Aspire, LLC— tampoco cambid nada fundamental en dicha entidad, mas alla de
su forma y el derecho que ha de regirla. De conformidad con el derecho aplicable en Delaware,
una entidad foranea puede cambiar su forma y organizarse en dicho estado como una compafiia
de responsabilidad limitada cumplimentando un formulario sumamente sencillo, sin que esa
conversion acarree consecuencias en cuanto a la responsabilidad de la entidad en cuestion.
Véase & Del. C. § 265(e) (“The conversion of any other entity to a corporation of this State
shall not be deemed to affect any obligations or liabilities of the other entity incurred prior to its
conversion to a corporation of this State of the personal liability of any persona incurred prior
to such conversion.”). Por consiguiente, el reclamo de los demandantes sobre este particular
contradice directamente el derecho aplicable.

De modo similar, el cambio de titularidad de Aspire LP, la cual pasod de ser propiedad
de Aspire 1 a pertenecerle a Rural Route 3 Holdings, LP, tampoco afecta a Aspire LP de alguna

manera sustancial. Aspire LP (ahora Aspire, LLC) continia existiendo, y lo inico que cambio
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es la identidad de sus duefios. Esto, de ninguna forma, constituye un fraude con relacion a los

acreedores de Aspire LP.

V. CONCLUSION Y SUPLICA

En vista del camulo de razones precedentes, este Honorable Tribunal, de conformidad
con el estandar de la Regla 10.2(5) de las de Procedimiento Civil, debe proceder a desestimar la
Demanda Jurada de epigrafe y emitir cualquier otro derecho que, en derecho, proceda.

POR TODO L.O CUAL, los Demandados comparecientes respetuosamente solicitan que
este Honorable Tribunal, en consideracion de los argumentos aqui expuestos, desestime sin
tramite ulterior la Demanda Enmendada de epigrafe, toda vez que la misma deja de exponer una
reclamacion que justifique la concesion de un remedio al palio de la Regla 10.2(5) de las de
Procedimiento Civil, 32 L.P.R.A. Ap. V, R. 10.2(5).

RESPETUOSAMENTE SOMETIDA.

En San Juan, Puerto Rico, a 25 de febrero de 2019.

CERTIFICO haber enviado copia fiel y exacta del presente escrito por correo ordinario
y correo electronico al Lic. German J. Brau, Bauza, Brau, Irizarry, Ojeda & Silva, PO Box
13669, Santurce Station, San Juan, PR 00908; (german.brau@bioslawpr.com).

O’NEILL & BORGES 11¢
Aboguados de los Demandados
Ave. Mufioz Rivera 250, Ste. 800
San Juan, PR 00918-1813

Teléfono: 787-764-8§181
Telefax: 787-753-8944

Por:

Niiéa, de Tribunal SupremB 8882
alfredo.ramirez@oneillborges.com

M«;ﬁ*{ /) /
R 7
wﬁw.gHemyz Gongalez
“de Tribunal $uprem® 20347

arturo.hernandez{@oneillborges.com
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From: pat.deman@gmail.com <pat.deman@gmail.com> On Behalf Of Patrick de Man
Sent: Sunday, April 10, 2011 6:03 PM

To: Adam Sinn <gonemaroon@hotmail.com>

Subject: Fwd: contract draft

———- Forwarded message ~-rm-m===n

From: Patrick de Man <pat.deman@gmail.com>
Date: Mon, Mar 21, 2011 at 8:11 PM

Subject: contract draft

To: gonemaroon@hotmail.com

Hi Adam,

| put in a few comments, but those are minor.
There is nothing really fundamental that | need to add.

One thing we talked about:

| am taking COBRA for next 18 months {likely that iong), and Aspire would
reimburse me those monthly payments (could be at end of year all at once, |
don't care about that). Not sure if we need to include this as 'other
benefits'...?

After my COBRA runs out, we should look for a group health package;
hopefully by then one that has coverage in USVI.

Also, we don't have anything about bonus, but we'll write up a memorandum of
understanding that we keep track of P/L and that it would build towards
partial ownership in the future, right?

Cheers,
Patrick.

Anejo |
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Aspire Capital-Management-H-CCommodities LP
3333 Allen Parkway, Suite 610

Houston, TX 77019
Telephone: (979) -—575 7026

March ,2011

Patrick Be-de Man
143 Hoyt St, Apt 3K
Stamford, CT 06905

Dear Patrick:

I am pleased to offer you a position with Aspire Capuat-Maragementd--6Commodities
LP ("Aspire") on the following terms:

1. You will be employed by Aspire to trade power commodities and derivatives and will
devote your full time and best efforts to the businesses of Aspire. You will be
responsible for performing all duties and responsibilities associated with your position
and such other duties and functions as you may reasonably be assigned from time to time.

Your employment will be on an “at will” basis and otherwise subject to the terms of this
letter.

2. Your salary will be $120,000.00 per annum, pro-rated for any partial years of
employment, and will be paid in accordance with Aspire’s standard payroll practices in
effect from time to time. You will also be entitled to vacation as may from time to time
be agreed between you and Aspire.

3. Aspire may terminate your employment at will, with or without notice, either for
convenience or for Cause. If you voluntarily terminate your employment with Aspire you
must provide Aspire with two (2) weeks advance written notice ("Notice™). Following
such Notice, during such two-week Notice period, Aspire may elect to prohibit you from
entering its premises and/or may terminate your employment immediately without any
severance obligation. If you voluntarily terminate your employment with Aspire, or
Aspire terminates your employment for Cause (defined below), you will have no right to
receive any severance payment or bonus which may otherwise have been considered. As
used herein, "Cause," without limiting its definition at common law, means (i) your
failure to comply with any applicable trading limit guidelines, counter-party credit
policies or other risk management guidelines or policies, (ii) your breach of any material
term of this Agreement or any other policies, guidelines or procedures that Aspire may
adopt from time to time, including your failure to comply with applicable U.S.
immigration laws and regulations, (iii) your engaging in misconduct which reflects or
may reflect negatively on Aspire or its Affiliates (defined below), or engaging in any
theft, fraud or embezzlement, (iv) your material violation of any law, rule or regulation
pertaining to the businesses or operation of Aspire or its Affiliates (other than a violation
of a motor vehicle regulation), (v) your commission of any crime involving felony,
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dishonesty or moral turpitude, or (vi) your gross negligence in the conduct of your job
responsibilities or your refusal to follow the lawful directive of the management of
Aspire or your willful failure to properly carry out your duties. “Affiliate” means any
entity controlling, controlled by or under common control with Aspire or a subsidiary of
Aspire, as applicable. As used herein, “control” (including “controlling,” “controlled by”
and “under common control with”) means the possession, directly or indirectly, of power
to direct or cause the direction of management or policies of an entity, whether through
the ownership of securities or partnership or other ownership interests, by written
contract, indenture, note bond, loan, instrument, lease, commitment or otherwise.

4. We understand based on your representations that you are not subject to any
contractual restraints related to previous employment or otherwise that would interfere
with complete fulfillment of your duties and obligations as a power frader in the
employment of Aspire. You represent and warrant that during the course of your
communications with Aspire and its representatives, you have not made any
misrepresentations of material facts or failed to disclose any material fact with respect to
your post-employment obligations to any prior employer or any other matter that would
interfere with the performance of your job responsibilities related to your employment by
Aspire.

5. Your employment is subject to receipt of all approvals necessary for you to
commence work with Aspire. U.S. immigration laws require employers to verify identity
and employment eligibility prior to an employee commencing work. This verification is a
continuing requirement and employers must reverify employment eligibility on or before
the date that employment eligibility expires. Please be advised that your offer of
employment is contingent upon you providing Aspire with acceptable documentation
evidencing your identity and eligibility to work. Your failure to provide Aspire with
evidence of your continuing employment eligibility will constitute Cause for termination
of your employment.

6. All payments payable by Aspire under this letter agreement ("Agreement') shall
be made in accordance with Aspire’s then applicable payroll practices and shall be
subject to all deductions and withholdings required or permitted by law. Aspire may, to
the full extent permitted by law, set off against any bonus payments any amounts you
may otherwise owe Aspire or its Affiliates.

7. Nothing in this Agreement shall limit or otherwise impair the right of the
management of Aspire, exercised in its sole discretion, to limit, decrease or change in any
manner its trading limit guidelines, any position limits, counterparty credit policies or
other risk management guidelines or policies that govern its trading businesses.

8. Aspire agrees to provide you with certain confidential, proprietary and/or non-
public information, including without limitation information relating to Aspire, its
Affiliates, trading partners and/or its or their respective customers, as well as financial
information, contractual rights/obligations, trading practices/strategies, data and
information relating concerning dealings, transactions, activities, practices, affairs,
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customers, suppliers, technical systems, pricing models, technical data, formulas, and
methods of Aspire and its Affiliates (“collectively, the “Confidential Information™).
Furthermore, you agree that during and after your term employment with Aspire you will
not knowingly disclose any of the Confidential Information to any third party without the
expressed written consent of Aspire. Further you agree that you must not use any of the
Confidential Information other that for the purposes of your employment with Aspire
hereunder, and that you will not disclose or disclose such Confidential Information for
the benefit of yourself or any third party._?? trade secret, confidential information or
other intellectual property right of any other party (including, without limitation, any of
your former employers) in violation of any rights of such party or duty of confidentiality
owing to such party. In addition, on termination of your employment with Aspire for any
reason, you agree to return to Aspire all of its property and records (and copies thereof)
of Aspire in your possession or control

9. (a) While employed by Aspire you agree not in any way to plan, organize or conduct
any competing business, or in any way to solicit or encourage any employee of Aspire or
its Affiliates to separate from Aspire or participate in any competing business (whether
existing or to be organized).

(b) In consideration of Aspire providing you and exposing vou to Confidential
Information, as well as the other agreements related to your employment hereunder, we
agree that if Aspire terminates your employment for Cause or you resign for any reason,
for a period of one (1) year following such termination you must not: (i) directly or
indirectly, contact, recruit, entice, induce or solicit any employee, officer, director, agent,
consultant or independent contractor employed by or performing services for Aspire or its
Affiliates to leave the employ of or terminate services to Aspire or its Affiliates, or hire
or otherwise employ any of such persons, including, without limitation, to work with you,
with an entity with which you have become affiliated (as an employee, member,
consultant, officer, director, stockholder or otherwise), or with any other entity; or (ii)
engage in or participate in any effort or act to induce any customer of Aspire or its
Affiliates to refrain, discontinue or diminish its business conducted with Aspire or any of
its Affiliates; (iii) solicit business from any person or entity which was a customer of
Aspire or any of its Affiliates during the term of your employment with Aspire.

(¢) If any of the restrictive covenants contained in Paragraphs 9(a) or 9(b), or any part
thereof, are held to be invalid or unenforceable, the same shall not affect the remainder of
the covenant or covenants, which shall be given full effect, without regard to the invalid
or unenforceable portions. Without limiting the generality of the foregoing, if any of the
restrictive covenants contained in Paragraphs 9(a) or 9¢b), or any part thereof, are held to
be unenforceable because of the duration of such provision or the area covered thereby,
the parties hereto agree that the court making such determination shall have the power to,
and is hereby directed to, reduce the duration and/or area of such provision to the least
extent necessary in order to make such reduced provision enforceable.

10. No waiver by Aspire of any breach by you of any provision or condition of this
Agreement shall be deemed a waiver of a breach of the same or any similar or dissimilar
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provision or condition, whether at the same time or any prior or subsequent time. In case
any term or provision in this Agreement shall be declared invalid, illegal or
unenforceable by any court of competent jurisdiction, the validity and enforceability of
the remaining terms and provisions shall not in any way be affected or impaired thereby.

11.  This agreement is performable in whole or in part in Harris County, Texas. This
Agreement shall be construed and the legal relations between the parties determined in
accordance with the laws of the State of Texas, without giving effect to any choice of law
rules which may direct the application of the laws of any other jurisdiction. If a party
wishes to pursue legal action pertaining to this agreement, we agree that such action shall be
commenced and prosecuted in the courts of Harris County, Texas, or in the United States
District Court for the Southern District of Texas, if appropriate, and we each submit to the
exclusive jurisdiction of said courts and respectively waive the right to change venue.

I look forward to your favorable reply at which time we can agree on your employment
commencement date.

Sincerely,

Adam Sinn

Chief Executive Officer
ACCEPTED AND AGREED:
Patrick de Man

Date: March__ , 2010

45




From: Adam Sinn [mailto:gonemaroon@hctmail.com]
Sent: Sunday, April 10, 2011 6:00 PM

To: Law Office of George M. Kuhn

Subject:

George:

I will try to call you, but this is a very poor man's jist of the I wanted to document that I discussed regarding
Patrick Deman. [ also have a couple comments about the employment contract. Will phone you on Monday -
thanks, Adam

Memorandum of understanding:

Aspire Commodities LP will employ Patrick Deman for a base salary of $120,000 paid out monthly
$10,000.00.

Patrick will perform general work for Aspire Commodities and will also be doing FTR transactions under
Raiden Commodities LP.

Patrick’s bonus structure will be as the following:

After all costs are taken into consideration Patrick’s bonus structure will be 30% of profits. Patrick is going to
leave his bonus money in Raiden, until we both agree that his bonus amounts to 50% of the amount of capital
needed for the Raiden’s principle business of transmission transactions (FTR, CRR, etc). At that point in time
Patrick should have his green card in which he will be allowed to own and work for the same company. Patrick
will become a 50/50 owner of Raiden which will consist of his business activities and will be jointly managed
by Patrick and Adam.
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ASPIRE COMMODITIES, L.P.
EMPLOYMENT AGREEMENT

THIS EMPLOYMENT AGREEMENT (“Agreement™), effective April 1, 2011 (the
“Effective Date™) is between ASPIRE COMMODITIES, L.P., a Texas limited partnership (the
“Company™), and PATRICK. DE MAN, a resident of Stamford, CT (“Employee™).

Recitals

1. The Company and its affiliated companies are in the business of trading exchange-traded
financial derivatives based on energy commodities, including financial derivatives of electric
power (“FDEP Products™) on the Intercontinental Commeodity Exchange (“ICE™), as well as
certain ancillary activities (the “Business™).

2. The Company has developed successful trading methods and strategies and has accumulated
a large volume of market intelligence relating the customers, including not only their
identities, but their preferences, tendencies and market positions, all of which constitutes
confidential information developed by the Company over time and belonging to the
Company.

3. Employee is not subject to any other agreement or duty that might prevent Employee from
fulfilling the duties and work assigned by Company, including any agreement not to compete
or any duty not to disclose or use the information of any third person.

4. During the period of his or her employment, Employee will acquire knowledge of
Confidential Information (as defined below), and may be presented with Business
Opportunities (as defined below).

5. The parties desire to enter into this Agreement in order to set forth the terms of employment
and protect Confidentiat Information of Company from unauthorized disclosure or use, to
confirm Company’s interest in Business Opportunities, and for other matters pertaining to
Company’s employment of Employee, subject to the terms and conditions set forth below.

Terms of Agreement

In consideration of the recitals, the employment or continued employment of Employee by
Company for any period after the date hereof, and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged by Employee, it is agreed:

1. Work and Term. The Company hereby employs Emplovee, and Employee hereby
accepts employment with the Company on an “at will” basis as a trader of the FDEP Products
and otherwise, as may be directed by the Company. The term of this Agreement begins on the
Effective Date of this Agreement and shall continue until terminated by either party according to
the provisions of Paragraph 2 below.

Employee’s Initials:
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2, Termination. This Agreement shall terminate: (i) upon the death of Employee,
or (ii} upon the termination of Employee's employment by the Employee or the Company for any
reason. Upon the termination of this Agreement all rights and obligations of the parties shall
terminate, except the obligations under Paragraph 7-Confidentiality and Nondisclosure,
Paragraph 8- Business Opportunities, and Paragraph 9-No Pre-existing Agreements or Duties,
which Paragraphs will survive termination of this Agreement in accordance with their terms.

3. Location and Working Arrangements. Employee shall work at such place or
places as the Company shall from time to time direct. The Company shall control, direct and
supervise the work of Employee hereunder.

4, Compensation.
a, Salary. The Company shall compensate Employee as may be from time to time agreed upon

by the parties. The initial compensation to Employee hereunder shall be, and continue until
changed by written confirmation, $120,000.00 per year, pavable in monthly installments of
$10,000.00 according to the payroll policies of the Company during the term of this Agreement.

b. Bonus. The Company agrees to determine prior to March 1 of each year, its reasonable
Judgment the amount that revenues from Employee’s trading operations exceed (a) salary,
trading losses, and trading expenses and (b) a contingency reserve reasonably allocated to
Employee for the preceding calendar year (“Employee Trading Profits™). Prior to April 1 of each
calendar year during the term of this Agreement and afier the Company determines Employee
Trading Profits, the Company will allocate thirty percent (30%) of such Employee Trading
Profits to Employee (the “Employee Bonus”). The Company and Employee agree that the
Employee Trading Bonus will be allocated to Employee and_and accumulated by the Company
partially or in full_at the discretion of the Cornpany, The accumulatacd portion of the Emplovee
Bonus will be applied for Employee’s capital investment in Poseidon Commodities, LLC
(“Poseidon™) when it accumulates a suflicieni amount to allow for the Employee to acquire a
fifty percent (30%) ownership interest in Poseidon. In the evenl Emploves lerminges his
vmplovment or the Company terminates the emploviment of Emplovee [or eause as provided in
Paragraph 10 below. Emplovee thereby foreleils all of his rights lo one-half (1/2) of the amount
of any Fmployee Bonys which has been allocated by the Company or which_has nol been
allocated or_paid by Company at the time of the rerminadon of his_emplovinent under this
Agreement,

6. Expenses and Invoices. The Company shall reimburse Employee for all reasonable expenses
incurred for reasonable travel, lodging, meals and legitimate business expenses incurred by
Employee in the performance of this Agreement, subject to approval by the Company.
Reimbursement for expenses shall be paid within thirty (30) days after the receipt of invoices,
supported by such expense reports, receipts and other documentation confirming the expenses as
the Company may reasonably request from time to time. AH expenses shall be allocated to
Employee in the determination of Employee Trading Profits.

7. Confidentiality and Nondisclosure.

Employee’s Initials: -2-
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Definition of Confidential Information. As used herein, “Confidential Information™
shall mean identity and contact information of individuals and businesses which deal in
or trade FDEP Products (“Traders™); trading histories, patterns, preferences, tendencies
and market positions of Traders; know-how with respect to effective trading techniques
proven to be successful in markets in which the Company operates; training in the
functionality and operation of electronic trading platforms; Company’s business plans,
strategies and financial condition and results; and other confidential and proprietary
information of Employers, its customers and trading partners; and various compilations
of information which is used in the Business of Company, and which is confidential to
Company.  Notwithstanding the above provisions of Section 7(a), Confidential
Information shall not include any information that is now lawfully known to or possessed
by, or hereafter (through no fault of Employee) becomes lawfully known to or possessed
by, members of the general public who are under no duty to maintain the Confidential
Information as confidential,

. Nondisclosure. Employee will not disclose to any third person any Confidential
Information.

. Nonuse. Employee will not use any Confidential Information for his or her personal
benefit or for the benefit of any third person.

. Further Protections. The parties recognize and agree that, if Employee at any time
engages in business activities for his or her own account or performs services for a person
other than Company (“Third Person Contractor”) (whether as an employee, consultant,
director, co-venturer, or otherwise), then it will be difficult as a practical matter to
determine whether any Confidential Information will be disclosed or used in violation of
this Agreement. The parties also recognize and agree that if any such Third Person
Contractor is a competitor of Company in the field or fields of Employee’s work
experience and expertise (“Employee’s Field™), then the nondisclosure and nonuse of
Confidential Information by Employee for the benefit of the Third Person Contractor are
of far more serjous concern than otherwise. Accordingly, the parties agree that it is fair
and reasonable for Employee to abide by certain restrictions, as set forth in more detail
below in this Section 7(d), that are not intended (o restrict Employee’s future livelihood,
but, ratker, are intended to protect Company against the unauthorized disclosure or use of
Confidential Information.

0] Employee agrees that while he is employed by Company and for a period of si%,

(&) month after Employee’s employment by Company ceases for any reason, he

or she will not:

(A) Engage in any business activity, whether for his or her own benefit or for
the benefit of a Third Person Contractor, that is competitive with the
Business of Company.

B) Engage in any business activity, whether for his or her own benefit or for
the benefit of a Third Person Contractor, that is reasonably likely to
involve Employee’s use of or reliance upon Confidential Information.

Employee’s Initials: -3-
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(C) Perform services for any Third Person Contractor (whether as employee,
consultant, co-venturer, or otherwise) if the Third Person Contractor
competes with Company in the Business of the Company and Employee’s
services for the Third Person Contractor are in Employee’s Field or in a
closely related field.

(ii) Employee further agrees that for a period of one (1) year after Employee’s
employment by Company ceases for any reason, he or she will not solicit (i.e.,
will take no direct or indirect action to encourage, obtain, or bring about) the
resignation or departure of any other employee of Company or other person
known te Employee to be subject to any agreement with the Company similar to
this Agreement for the purpose of working with or for, or otherwise rendering any
services to, any person by whom Employee is then employed, any person with
whom Employee has any contractual relationship, or any person in whom
Employee has any financial interest,

(iiiy Employee shall deliver a copy of this Agreement to any Third Person Contractor.
Employee agrees that if Employee should fail to deliver a copy of this Agreement
to any Third Person Contractor, then Company may do so, without any liability or
obligation to Employee whatsoever.

(iv) Immediately at the end of his or her employment with Company, Employee shall
deliver to Company all writing, books, papers, magnetic tapes, electronic media,
computers, computer disks, and other media in Employee’s possession, custody,
or control that contain any Confidential Information. Emplovyee shall also deliver
to Company any such items thereafter that may come into Employee’s possession,
custody, or control.

e. Duration. The restrictions set forth in this Section 7 shall apply to any information for so
long as it remains Confidential Information.

f.  Adequacy of Consideration. Employee specifically agrees that his or her obligations as
set forth in this Section 7 are supported by fair and adequate consideration and that no
further payments, property, or remuneration of any kind is or shall ever be due to
Employee in return for the performance of such obligations.

8. Business Opportunities. For purposes of this Agreement, the term “Business Opportunity”
means and includes any prospective business advantage or other business opportunity failing
within any of the Business of the Company, and also means and includes any other matter
that may reasonably be said to constitute a prospective business advantage or other business
opportunity of Company and that is within the scope of the business of Company or is a
logical and reasonable extension of such business. Employee recognizes that he or she has a
fiduciary duty to Company to ensure that Company has the sole and exclusive benefit of any
Business Opportunities that may come to Employee’s attention while employed by
Company, unless and until Company expressly states that it has no interest in pursuing such
Business Opportunity for itself. Employee agrees that, if he or she acquires knowledge (by
any means) of any Business Opportunity while employed by Company:

Employee’s Initials: v
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a. He or she will promptly notify Company of such Business Opportunity in detail.

b. He or she will not usurp such Business Opportunity for his or her own benefit and will
not divert such Business Opportunity o any third person.

9. No Pre-Existing Apreements or Duties. Employee warrants and represents to Company that

Employee is not subject to any other agreement or duty that might prevent Employee from
fulfilling the duties and work assigned by Company, including any agreement not to compete
or any duty not to disclose or use the information of any third person, and further agrees to
defend, indemnify, and hold harmless Company from and against any claim, demand, cost,
damage, expense, liability, or obligation of any type whatsoever arising from any state of
facts that constitutes a breach of this warranty and representation.

. Tepmination for Cause.  The Company may_termipate Fmplovee's emplovment for cause

upon the pecurrence of anv of the following events: (1) Emplovec is convigted of or enters a
plea of guilty of nolo_contendre to a felony or other offense involving moral turpitade: (i)
Emplovee comits any act of fraud or dishonesty with respect to the Company or any of its
customers or clients (i) Emplovee willfullv enzapes in conduct that causes or may canse
injury to the Company as a foreseeable consequence. as reasonably judeed and deterniined in
the sole discretion of the Company: (iv) Emplovee materially fails 10 comply with apy of
Eplovees polivies and procedures. as estsblished rom Ume w thime: (v) the violation or
presch of any of Bmployee’s reprasentations or material oblisations in this Asreement
including those under Paragraphs 7, 8 and ¢ of this Aereement: or (vi) the failure by
Limplovee to pass all examinations, complete all training. or obtain and. at al] times during
the tenn of tiis Awreement. maintain all licenses and qualifications mandated by anv

ordinance or regulation of any sovernmental, regulatory, self-regulatory or other creanization
having jurisdiction ar supervisery authority over Emplovee's conduct, the Company's
business or otherwise over any ol Emplovee's undertakings required under this Aereement. I
the Company wishes to terminate Frplovee's emplovinent for cause. the Company shall eive
lhe Emplovee written ngtice of his termination ("Notice™) specifically advising Emplovee of
the reason for termination. The termination shall be effective as of the date the Notice is sent
arlendered 1o Emplovee.
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12. Remedies. -

a. Lguitable relief. The parties agree that damages alone will be an inadequate~..

remedy for Employee’s breach or violation of any provision of this Agreement.
Accordingly, in addition to any other rights that Company may have as a result of
any such breach or violation, Company may obtain enforcement of the provisions
of this Agreement by preliminary and permanent injunction, specific
performance, and other equitable relief.

Governing Law:; Arbitration. This Agreement shall be construed and interpreted«—

under the internal laws of the State of Texas, without regard to the conflict of laws
provisions thereof. Any dispute, claim, question, or disagreement involving the
interpretation or enforcement of any provision of this Agreement or breach hereof
or otherwise arising under or in connection with this Agreement shall be
submitted to binding arbitration in Houston, Harris County, Texas, in accordance
with the Commercial Arbitration Rules of the American Arbitration Association
(expedited procedures) then in effect. There shall be three (3) arbitrators, all of
whom shall be neutral, and at least ane (1) of whom shall be an attorney licensed
{0 practice law in the State of Texas for at least ten (10) years. The arbitrators
shall have the authority to exclude evidence found to be irrelevant, redundant, or
prejudicial bevond its probative value, and are instructed to exercise that authority
consistently with reasonably expediting the proceeding. The arbitrators may order
specific performance, preliminary and final injunctive relief, and other equitable
relief. The arbitrators may award in their discretion attorneys® fees and other costs
and expenses of litigation, or a portion thereof, to the substantially prevailing
party. The award of the arbitrators may be entered and enforced in any court of
competent jurisdiction.

13. Miscellaneous. emamnnd

a. Duration. The obligations of Employee hereunder shall survive the termination or<-.._

cessation of Employee’s employment by Company, regardless of the reason for
such termination or cessation.

Employment at Will. Nothing in this Agreement shall be construed as an+ --.

agreement by Company to retain Employee in its employ for any length of time
whatsoever. Except as may be explicitly provided in another written agreement
executed by both Employee and Company, Employee’s employment is and shall
remain “at will,” and both Company and Employee have the right to terminate the
employment at any time, with or without cause or notice.

Representations Made by Employee. Employee represents that his or her faithful«
performance of this Agreement does not and will not conflict with his or her
obligations under any other agreement to which he is bound.
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d. Severability. If any part of this Agreement shall be adjudged by any court or+--

other tribunal of competent jurisdiction to be invalid, then such judgment shall not
affect or nullify the remainder of this Agreement, which shall be given effect in
accordance with the manifest intent hereof. If any part of this Agreement placing,
or failing to place, temporal or geographic restrictions on Employee shall be
adjudged by any court or other tribunal of competent jurisdiction to be invalid by
reason of the fact that the temporal or geographic restrictions, or lack thereof, are
excessively long in duration or overly broad in geographic scope, then such court
or other tribunal shall have the authority to modify this Agreement to the extent
necessary to give it the longest allowable duration and broadest allowable
geographic scope.

Headings. All headings in this Agreement are for convenience of reference only~-----

and shall be ignored for purposes of construing and interpreting this Agreement.

Counterparts. This Agreement may be executed in counterparts, all of which,~ - --

taken together, shall have the same effect as though all parties had manually
executed the same document.

Facsimiles. Any copy of this Agreement bearing the signature of a party shall bee -~

given the same effect as the manually executed original document, regardless of
the fact that the signature appearing thereon may be a photocopy of the manual
signature or may be a copy that has been transmitted by facsimile.

- Access to Company Premises and Property. If Employee either gives notice to=---

Company or is notified by Company that his or her employment with Company is
terminating or will terminate for any reason, then Employee’s right of access to
Company premises and property shall cease immediately upon the giving of such
notice, irrespective of the actual effective date of termination.

Notice. All notices required or permitted hereunder shall be in writing and shall«---

be effectively given: (i) upon personal delivery to the party to be notified,
(ii) when sent by confirmed facsimile, If sent during normal business hours of the
recipient; if not, then on the next business day, (iii) five (5) days after having been
sent by registered or certified mail, return receipt requested, postage prepaid, or
(iv)one (1) day afier deposit with a nationally recognized overnight courier,
specifying next day delivery, with written verification of receipt.  All
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The parties have executed this Agreement to be effective as of the Effective Date set

forth above.

COMPANY:

ASPIRE COMMODITIES, L.P.
By: Aspire Capital Management, LLC,
General Partner

By: Adam Sinn, Manager

Address: 3333 Allen Parkway, Sutie £10
Houston, TX 77014

EMPLOYEE:

PATRICK DE MAN
Address:

Date signed:

Date signed:
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FIRST AMENDED AND RESTATED
LIMITED PARTNERSHIP AGREEMENT
OF
RAIDEN COMMODITIES, LP

THIS LIMITED PARTNERSHIP AGREEMENT (this “Agreement”) is made and entered into as of September

;ﬁ 2013 by and among Raiden Commodities 1, L1.C, hereinafter referred to as the “General Partner’ ’, and Adam C.
Sinn as the “Limited Partner,” whose names are set forth on the signatory pages to this Agreement {all of whom
together are hereinatter collectively referred to as “Partners™).

WHEREAS, the Parmers formed 2 Limited Paﬂnérship (hereinafter referred to as the “Partnership™) under the
Virgin Islands Uniform Limited Partnership Act on December 30, 2010; and

WHEREAS, any and all partnership agreements between the Parmers ptior to this Agreement have either been lost
or destroyed; and

WHEREAS, the Parmers desire to enter into this Agreement in order to claxify their relationship and further to

govern the Partnership from the date of formation (December 30, 2010) until the date of dissolution of the
Partnership as provided herein.

In considerarion of the mutual covenants contained in this Agreement, the Partners agree as follows:

Article I, FORMATION, NAME, PURPOSE, TERM

1.1 Formadon. The Partners formed a Limited Partnership on December 30, 2010 pursuant to the Virgin Islands
Uaniform Limited Partnership Act (the “Aet”). Any and all prior partnership agreements relating to the Partnership
have either been lost or destroyed, and a5 2 result the Partners now enter into this Agtreement o govern them from
the date of formation (December 30, 2010) undl the date of dissolution of this Agreement. Furthermore, to the
extent any partnership agreements berween the Partmers do exist, all previous partnership agreements aze hereby
revoked and this Agreement hereby completely replaces and supersedes any prior parmership agreements. The
General Parmer shall manage the Partnership business, and the Limited Partner shall not patticipate in the
mznagement of the Partmership business.

1.2 Name of Limited Partaership. The business of the Partnership shall be conducted under the name of Raiden
Commodities, LP,

1.3 Partners.

The name and address of the General Partner is:

Names Addresses
Raiden Commodities 1, LLC 200 Dorado Beach Drive, Unit 3021
Dorado, PR 00646

The name and address of the Limited Parmer is:
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Names Addresses

Adam C. Sinn 200 Dorado Beach Drive, Unit 3021
Dorado, PR 00646
1.4 Place of Business and Agenr for Service of Process, The designated office and principal place of business of

the Partnership shall be located at 9100 Port of Sale Mall, Suite 15, St. Thomas, U.S, Virgin Islands 00802, or such
other place as the General Partner may from time to time designate.

The name and address of the ageat for service of process as required by law is Business Basics VI, LLC, 9100 Port of
Sale Mall, Suite 15, St. Thomas, 1.8, Virgin Islands 00802 or such other person as the General Partner may from time
to time designate.

1.5 Term. The Partnership shall commence on the date of formation, December 30, 2010, and its duration shall
be perpetual.

1.6 Purpose. The purpose for which the Parmership is organized is to conduct all lawful acdvity for which
imited parmerships may be organized under the Act.

Article II. CAPITAL ACCOUNTS

2.1 Lnitial Contribution of Partners, Fach Partner has contributed to the injtial capital of the Partrership cash or
property, or both in the amount and form indicated on atrached Schedule A. Capiral contzibutions to the Partnership
shall not bear interest. An individual capiral account shall be maintained for each Parrmer.

2.2 Addidonal Capiral Contribution, Mo Parmer shall be required to contribute to the capital of this Partnership.
Any Parmer who shall make a contribution shall be deemed to have made a loan to such Partnership, which loan shall
not bear interest which principal shall have priotity over any and all other sums owed to or payable to the Partner{s).

2.3 Percentage Share of Profits and Capital. The Percentage Skare of Profits and Capirtal of each Parmer shall be
{unless otherwise moditied by the terms of this Agreement) as follows:

Names Initial Percentage
Share of Profits and Capital
Raiden Commodities 1, LLC 99.9%

Adam C. Sinn 0.01%

24 Rerurn of Capital Contdbutions. No Partner shall have the right to demand the return of his or her capital
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contributions except 25 provided in this Agreement.

25 Rights of Priority, The individual Limired Partner shall have priotity over the individual General Partner, as
to the return of capital contribudons.

2.6 Distributions. Distributions to the Partners of net operating profits of the Paztnership, as hereinafter defined,
shall be made at such times, but no less frequenty than as the Parmers shall reasonably agree. Such distributons shall
be made to the Parmers simubaneously. For purposes of this Agreement, act operating profit for any accounting
period shall mean the gross receipts of the Partnership for such period, less the sum of all cash expenses of operation
of the Partnership, and such sums as may be necessary to establish a reserve for operating expenses. In determining
net operating profir, deductons for depreciation, amortization, or other similar charges not requiring actual current
expenditures of cash shall not be taken into account in accordance with generally accepted accouating prineiples.

2.7 Compensaton. No Parter shall be entitled to receive any compensation from the Partmership, nor shall any
Partner receive any drawing account from the Partnership,

Article ITI, MANAGEMENT

3.1 Management. The General Partaer shall direct, mznage, and control the business of the Partnership to the
best of the General Parmers’ ability and shall have full, sole, exclusive and complete authotity, power and discretion to
make any and all decisions and to do any and all things which the General Partner deems necessary or desirable for
that puzpose without any approval from the Limited Partners. The General Partner shall be solely responsible for the
operation of the Partmership business, having all powers generally coaferred by law, as weil as those which arc
necessary, advisable, or consistent in coanection with the purposes of the Partnership. Any acdon required or
permitted to be taken by a corporate General Partmer hereunder may be taken by such of its proper officers or agents
as it may validly designate for such purpose,

3.2 Liability for Certain Acts. The General Partner shall exercise ordinary business judgment in managing the
business, operations and affairs of the Partnership. Except in the case of fraud, deceit, gross negligence, willful
misconduct, wrongful taking or a breach of the General Partner's fiduciary dudes to the Parmership or the Limicted
Partners, the General Parmer shall not be lizble or obligated to the Partnership or the Limited Partners for aqy
mistake of fact or judgment or for the doing of any act or the failure 1 do any act by the General Partner in
conducting the business, operations and affairs of the Partnership which may cause or result in any loss or damage to
the Partnership or its Partacrs. The Genesal Parmer does not, in any way, guarantee the return of the Limited
Partner's Capital Conuibutions or a profir for any Limited Partner from the operations of the Partnership. The
General Parmer shall not be responsible to any Limited Partner because of a loss of thelr investment or a loss in
opcrations, unless the loss shall have been the result of fraud, deceit, breach of the General Partner's fiduciary duties
1o the Parmership or the Limited Partners, gross negligence, wiliful misconduct or a wrongful taking by the General
Partner.

33 Tax Marters Partmer. The Tax Matters Parcner for the Parmership shall be the General Patmer serving in
such capacity from dme to time.

Article IV. RIGHTS & OBLIGATIONS OF THE LIMITED PARTNER

4.1 Limitation of Liability. Each Limited Partner's liability shall be limited to the full extent set forth in the Act
or other applicable law. No Limired Partner shall be Lable for any debts, liabilities, contracts or obligations unless
othersnse provided by this Agreement. Except otherwise provided by this Agreement, any other agreements amnoag
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the Partners, or applicable law, 2 Limited Partner shall be lisble only to make such Limiced Partner's Capital
Contributions as and when due hereunder and shall not be required o lead any funds to the Partnership or, after such
Limired Parmer's Capital Conmibutions have been paid, to make any additional contributions to the Partnership.

Article V. POWER OF ATTORNEY

5.1 Power of Atrommey

(a) Each Partner irrevocably appoints the General Partaer as his or her true and lawful attorney, in his or her name,
place and stead, o make, execute, acknowledge and/or file: (i) any Certificate of Limited Partnership or other
instrument which may be required to be exccurted or filed by the Partnership or which the General Partaer shall deem
it advisable to execute or file; (if) any and all amendments or modifications to the instrument; znd (i) all documents
which may be required to effectuate the dissolution and termination of the Partership.

(b) Fusther, cach Parmer appoints the Gengeral Partner as his or her true and lawful attorney, in his name, Place and
stead, to purchase, deal with the property and to manage the same including without limitation, to sign, deliver or
record all deeds, contracts of sale or other instruments conveying title to the property, either in the names of the
Partners or in the name of the Partnership and the members, to estzblish bank accounts for the Partnership and to
deposit and withdraw funds solely upon his signature, to demand, sue for, levy or recover all sums of money, debts,
tents or other demands or claims of any namre whatsoever which are or shall be due the Partnership in such manner
as the General Partner shall determine to be advisable,

(¢) Each Partaer expressly agrees and intends that the foregoing powers of attorney ate coupled with an interest,

(d) The foregoing powers of attomney shall survive the delivery of an assignment by any of the Partmers of the whole
or any portion of his or her wansferable interest in the Partoership.

() From dme to time, the General Partner may, at irs sole discretion, send notice o the Partners of actions taken. If
objection is not received by the General Partner within thirty (30) days of said netice, then objection to said action
shall be waived by all of the parties to this Agreement.

Article VI. DISSOLUTION
6.1 Dissolution. The partnership term shall commence on December 30, 2010, and contnue thereafter for an
unstipulated tme ending:
(1) On the dissclution of the partership by law;

(2) On dissolution at any rime agreed on by the General Partner;

(3 On dissolution at the cdose of the month following the qualification and appointment of the personal
representative of a terminated general partner, and following the exercise by the partmers of an option granted by this
agreement t0 cause the parmership to be dissolved as of the close of such month.

(4) Value of Parmer’s Inrerest,

58




The value of a general partner’s interest in the partmership shall be computed by: (1) adding the totals of: (2) his or her
capital account, (b) his or her income zccount, and (c) any other amounts owed to him or her by the Partnership, and
(2) subtracting from the sum of the above totals the sum of the totals of (2) his ot her drawing account and (b) any
amount owed by him or her to the Partership.

6.2 Liquidadon. In the event that the Parinership shall hereafter be dissolved for any reason whatsoever, a full
and general account of its assets, abilites and transactions shall at once be raken. Such assets may be sold and furned
into cash as soon as possible and all debts and other amounts due the Parcnership collected. The proceeds shall be
applied in the following order:

() To discharge the debts and liabilities of the Partmership and the expenses of liquidation.

(b} To pay each Parter or his or her legal representative any unpaid salary, drawing account, interest, profits, intefim
distributions or distributions upon withdrawal to which the parmer shall then be entitled.

(¢} To pay che Limiced Partaer or his or her legal representative his or her share of the profits and other compensation
by way of income on their contributions.

{d) To pay to the Limited Partner in respect to the capiral of their contibutions.
{¢) To pay o the General Parmer other than for capital and profits.
(f) To pay to the General Parter in respect 1o profits.

(g} To pay to the General Partner in respect to capital.

6.3 Right to Pemand Property. No Partner shall have the right to demand and receive property in kind for his or
ker distribudoen.

Axticle VII. BOOKS & RECORDS

7.1 Accountng Year, Books, Statements.

(2) The Partnership’s fiscal year shall commence on January 1, of each year and shall end on December 31, of each
year. Full and accurate books of account shall be kept at the office specified in the cerdficate of limited partaership,
showing the conditon of the busizess and Snances of the Partnership; and each Partner shall have access to such
books of account and shall be entitled to examine them at any tme during otdinary business hours.

(b} At the end of each year, the General Partner shall cause the Partnership’s zccountant to prepare 4 balance sheet
setting forth the financial posidon of the Partnership as of the end of that year and a statement of operations (income
and expenses) for that year, A copy of the balance sheet and statemeat of operations shall be defivered to cach Partner
as s0on as it is available. The General Partner shall also cause to be prepared and delivered to each Partner as soon as

59




possible all forms and documents needed by the Partners for determining rheir income taxes.

() Each Partner shall be deemed ro have waived all ehjections 1o any transaction or other facts about the operation of
the Parmnership disclosed in any balance sheet and/or statement of operations unless he or she notifies the General
Partner in writing of the objections within thirty (30} days of the date on which such statement is mailed.

(d) The Parmership books shall be kept on the accrual basis and in accordance with generally accepted accounting
principles consistent with those employed for determining its income for federal income tax purposes.’

7.2 Access 1o Information by Limited Partner. The Limired Partner shall have the right to inspect and copy any
of the Partnership records required to be maintained by law aad to obtain from General Partner, from time to time,
upon reasonable demand the following:

(1) True and complete information regarding the state of the business and financial conditions of the Partmership;

(2) Promptly after becorning available, copies of the Partnership’s federal, state, and local income tax returns for each
year; and

(3) Other information regarding the affairs of the Partnership as is just and reasonable.

7.5 Parmershin’s Agents. Pursuant to the Partnership’s day ro day activity the General Parmer shall have the
power 1o employ investment counsel, brokers, ACCOUNLANLS, attorneys, and any other agents to act in the Partnership’s
behalf, generally to do any act or thing and execute all instraments necessary, incidental or convenient to the proper
administration of the Parmership property.

7.4 Transfer to Living Trusts. For purposes of this Agreement, any Partner may transfer his ot her interest to
said Parmer’s Living Trust. Upon such transfer, legal dtle shall rest in such Living Trust but such interest shall he
subject to the same events and circumstances as if the transferring Partner continued to own such interest. Further,
the transferring Parter shall continue to exercise all rights and be liable for all duties imposed by this Agreement.

7.5 Checks. All checks or demands for money and notes of the Partnership shall be signed by the General
Partner or such other person or persons as the General Parmer may from time to titne designate.

7.6 Coaflicts of Interest. Partners may engage in or possess interest in other business ventures of every kind and
description for their own accounts. Neither the Partnership nor any of the Partners shall have any tights by virrue of
this Agreement in such independent business ventures or to their income or profits.

Acrticle VIII. MISCELLANEOUS

8.1 Effective Dage. This Agreement shall be effective only upon execudon by zll of the proposed Partaers listed
in Sectdon 1.3.
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8.2 Executon in Counterparss, This Partnership Agreement may be executed in any number of counterparts,
each of which shall be taken to be an original.

8.3 Iademnificadon. The Partnership shall indemnify any person who is made, or threatened to be made, a party
£ any action, suit or proceeding (whether civil, criminal, administradve or investigative) by reason of the fact that the
person, or the person’s testator or intestare is or was a Partner, employee or agent of the Partmership or serves or
served any other enterprise at the request of the Partnership to the full extent permited by law.

8.4 Notice. Any and all notices provided for herein shall be given in writing by registered or certified mail, retum
receipt requested which shall be addressed ro the last address known to the sender or delivered to the recipient in
persen.

8.5 Modificadons. No modification of this Agreement shall be valid unless such modification Is in writing and
signed by the General Partner.

8.6 Opinion of Counsel.  The doing of any act or the failure to do any act by any Partner {the effect of which
may cause or result in loss or damage to the Partnership) if pursuant to opinion of legal counsel employed by the
General Partnier on behalf of the Partnership, shall not subject such Partaer to any liability. Farther, the General
Partner shall not be liable for any error in judgment or any mistake of law or fact or any act done in good faith in the
exercise of powers and authority conferred upon him/her/them buc shall be liable only for gross negligence or willful
default.

8.7 Agreement Binding. This Agreement shall be binding upon the parties to this Agreement and upon their
heirs, executors, administrators, successors or assigns. The parties to this Agreement agree for themselves and their
heirs, executors, administracors, successors and assigns to execute any and all instruments in writing which are or may
become necessary or proper to carry out the purpose and intent of this Agreement.

8.8 Amendments. This Agreement may be altered at any dme by the General Parter by signed, written
amendment. Nowwithstanding any provision in this Agreement to the contrary, any amendment to this Agreement
which would adversely affect the liabilites of Partners, or change the method of allocation of profit and loss or
distribution of distibutable cash as provided herein shail require the approval of all the Partners.

8.9 Titles and Subutles. Tides of the paragraphs and subparagraphs are placed herein for convenient reference
only and shall not w0 any extent have the effecr of modifying, amending or changing the express terms and provisions
of this Agreement.

810  Words and Gender or Number. As used herein, unless the context clearly indicates the contrary, the singular
number shall include the plural, the plural the singular, and the use of any gender shall be applicable to all genders.

8.11  Sevembility. In the event zny parts of this Agreement are found to be void, the remaining provisions of this
Agreement shall nevertheless be binding with the same effect as though the void parts were deleted. '

8.12  Waiver. No waiver of any provisions of this Agreement shall be valid unless in writing and signed by the
person or party against whom charged.
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8.13  Applicable Law. All rights, obligations, and dispures of the parties relating to or agsing out of this Agreement
shall be subject ro and govemned by the laws of the Territory of the United States Virgin Islands.

In Witness Whereof, the parties have hereunto set their hands and seals this w0 day of September, 2013,

General Parmer

Names Signa
/J"D\
<A
Raiden Commodities 1, 1.1.C

By: Adam C. Sinn
Manager

Limited Parmer

WNames Sign /tﬁ
7
Adam C, Sinn !
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SCHEDULE “A”
Initial Capital Contributions

Cash Agreed Value of Property
Conwibutions Contributions

General Partner
Raiden Commoditdes 1, $999.99 §999.99
TI.C

Limited Parrner

Adam C. Sinn 30.01 80.01
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ESTADO LIBRE ASOCIADO DE PUERTO RICO
TRIBUNAL DE PRIMERA INSTANCIA
SALA SUPERIOR DE BAYAMON

PATRICK A.P. DE MAN; MIKA DE | CIVIL NUM.: D AC2016-2144 (701) -
MAN (t/c/c MIKA KAWAJIRI-DE MAN
O MIKA KAWAJIRI); y la SOCIEDAD :
LEGAL DE BIENES GANANCIALES SOBRE:
COMPUESTA POR AMBOS _ :
INCUMPLIMIENTO DE DEBER DE
Demandantes, FIDUCIA; INCUMPLIMIENTO DE
CONTRATO; DANOS Y PERJUICIOS;
V. MALA FE Y DOLO; MALA FE EN LA
. - CONTRATACION,; : L
ADAM C. SINN; RAIDEN ENRIQUECIMIENTO INJUSTO;
COMMODITIES, L.P. (t/c/c ASPIRE | FRAUDE DE ACREEDORES; VELO
POWER VENTURES, LP); RAIDEN CORPORATIVO
COMMODITIES 1, LLC; ASPIRE : '
COMMODITIES, L.P.; ASPIRE
COMMODITIES 1, LLC; SINN LIVING =
TRUST y/o GONEMAROON LIVING - =
TRUST; ASPIRE COMMODITIES, =
LLC; ASPIRE COMMODITIES RS
HOLDING COMPANY, LLC; ASPIRE "
COMMODITIES HOLDINGS, LLC; i
ASPIRE CAPITAL MANAGEMENT, &
LLC; COMPANIAS ABC y DEF, r
Demandados.

OPOSICION A MOCION DE DESESTIMACIC‘)N
AL HONORABLE TRIBUNAL:

Comparecen los demandantes, Patrick A.P. De Man (“De Man®}, Mika
De Man (t/c/c Mika Kawajiri o Mika Kawajiri De Man) y la Sociedad Legél de
Bienes Ga.nanciales compuésta por ambos, a través de la representacion 1egm
que suscribe, y muy respetuosamente exponen, alegan y solicitan:

1. La De:ﬁanda en el preéente caso se presentd el 16 de diciembre
de 2016. La Demanda original tenia 25 paginas e incorporaba seis causas de
accion: (a] incumplimiento de deberes de fiducia; (b) inéuniplimiénto de
contrato; (c} incumplinﬁiento intencional de acuerdo, apropiaéién ‘ilelgal
y conversion de capital; (d) dafios ¥ perjuicios; (e} mala fe (dolo) y
(f) enriquecimiento injusto. La contencién de que la parte demandada
adeudaba al démandant¢ cerca de $700,000 por concepto de dinerps
retenidos, se hizo formar pérte de la causa de accién (c). En el pérréfo 3 ae- la

Demanda se aseveraba que el demandado Adam Sinn no mantenia la
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2
separacion debida entre los asuntos de sus corporaciones 'y los suyos
personalés.

2. | El 11 .de enero de 20 19,.1a parte demandante solicitdé permiso
para enmendar su demanda, a los fines de incluir como partes a ciertas
entidades adicionales relacionadas con los traslado de Aspire _Cornmpdiﬁes,
LP a Delaware y de Raiden Commodities, LP a Tejas para aiega.r que dichas
transacciones habian sido en fraude de acreedores. La demanda enmendada
reduce y simplifica- las alegaciones de la demanda original, es sustancialmente
mas corta (16 paginas), € incorpora las mismas causas de accidn de la
demanda original. La parte demandante separd su ‘reclémaicic’)n ‘por los
dineros adeudados y la enumeré como su primera causa de allcci()n-. Las
causas cie accién de mala fe y enriquecimienfo injusto fueron consolidadas
bajo un sodlo acapite. Estos cambips no introdujeron nuevas reclamaciones
porélue lo solicitado formaba parte de la demanda original. Las Tnicas
adiciones a la demanda original consisten en qué la parte demandante aﬁadié
una causa de accién relacionada con el fraude de acreedores y que planted,
como una causa de accién separada, su solicitud rasgar el velo corporativo
(que ya estaba incluida en la demanda original).

3.  Mediante una extensa mocion presentada el 25 de feb;'ero de
2019, la. parte demandada solicita la desestimaciéon de la denianda. VLa
mocion de la parte demandada es sustancia.lrﬁente mas larga que la proﬁia

demanda enmendada y plantea, luego de dos afios de litigio, que las

alegaciones de 151 parte demandante no exponen hechos que justifiquen la
concesién de un remedio.ll | |

4. La soli_ciﬁJ.d para que se desestime la totalidad de la demanda es
improcedente porque, mediante sentencia .parcial del 27 de diciembre de
2018, este Tribunal ya declaré con lugar la primera causa de accié‘n de la

parte demandante. La parte demandada solicitd reconsideracion de este

! Naturalmente, si la parte demandada necesita 26 paginas para discutirlas, las aiegaciones
de la parte demandante no deben ser insustanciales.
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3
dictamen, la que fue denégada. La mocién de Idesestimacién de dicha 'baxte
constituye una ar_tilﬁaﬁa para volver a plantear un asunto que ya esta
resuelto.

S. La mocién de desestimacion también resulta improcedente en
cuanto a las demas causas de accion. Segnin indicado, estas éaﬁsas- de.' accién
estaban presentes en la demanda original (con excepcién de la aiegacién de
los traspasos en fraude de acreedores), sin ciue hubiera ninguna cueétién
planteada sobre la suficiencia de lo alegado. |

6. Para. determinar si la demanda enmendada expone hechos que
justiﬁquén la concesién de un remedio, el tribﬁnal no tiene que ‘1éer las 26
paginas de la mocién de la parte demandada, sino que basta con que examine

los hechos que se exponen en la demanda enmendada. La norma es que

estos hechos se presumen ciertos para fines de la mocién, Torres, Torres v.

Torres Serrano, 179 D.P.R. 481, 501 (2010), y que las alegaciones de l'alpa.;"te

demandante se interpretan de manera liberal a favor de dicha parte, Do;ante
v. Wrangler, 145 D.P.R. 408, 414 (1998).

7. El Tribunal Supremo de Puérto Rico ha advertido que la
desestimacién de su faz de una reclamacién sélo procedé cUan_do'i de un
examen de las alegac_iohes se desprenda que la parte feclamante' no tendria
derecho Ia remedio alguno bajo cualesquiera hechos que puedan ser

probados. Roldéan v. Lutrén, S.M., Inc., 151 D.P.R. 883, 890 (2000); Pressure

Véssels de P.R. v. Empire Gas P.R., 137 D.P.R. 497, 505 (1994). Si existe un

defecto que pueda ser subsanado mediante enmienda, el Tribunal. debe

peﬁnitir su correccién. Clemente v. Depto. de la Vivienda, 114 D.P.R. 763,
771 (1983). |

8. Sostenemos, a la luz de este estandar, que todas las causas de
accion de la parte demandante constituyen remedios qﬁe 'pro_ceden en
derecho, una vez EStablécidos los hechos que se alegan en la defnandé. .La
parte der‘nandante'alega que él acordéd que iba a ser socio en las empresas del

grupo corporativo del Sr. Sinn y que el demandado ha incumplido con este
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4.
acuerdo.. Lo que alega el demandante, no solo se presume cierto, sino que
esta corroborado pbr los documentos que le han sido presentados al tribunal
hasta la fecha.

9. El Tribunal ha podido apreciar que en los formﬁlaribs K- 1 gue se
preparaban para el I_.R.IS. federal, la parte demandada representaba ciue' el
demanda.nte era un socio. La pa:rte demandada se ha rehusado hasta el
momento a cumplir con el descubrimiento de prueba, porque conoce que los
documentos que'obran en su poder reflejan cuéales fueron los acuerdos eﬁtre
las partes, pero llamamos la atencién a este Tribunal de lo que rdic':e .- el
“Memorandum of Uriderstandmg” suscrito el 10 de abril de 2010 por el
codemandado Adam Sinn dirigido a su abogado George M. Kuhn, que fue
acompafado con la mocién de desestimacion de la parte demandada. Este
documenlto no nos habia sido producido a pesar de las 6rdelif1es'del Tﬁbunal.
En é] se mdica de forrné clara que: “Patrick will become a 50/50 own.er.of
Raiden which will consist of his business éctivities and will be jointly
mailaged by Patrick and Adam.” (Enfasié nuéstro). En dicho memorando
también se aclarﬁ que el demandante iba a trabajar como empleado de Aspire
Commodities y de Raiden Commodities, LP (“Patﬁck will perform geﬁeral' ﬁork
for Aspire Co'mmoc_litiés and will also be doing FTR transactions under Raiden
Commodities, LP”).2

10. A la luz de lo anterior, no existe ninguna base para desestimar la
demanda. | |

11, Inicialmenté, la parte demandada solicité al Tribu.nal que
paralizara los procedimientos, alegando qﬁe la jurisdiccién sobre la
controversia correspondia al estado de Tejas.. La; parte demandante se opuso.
Luego de recibir ﬁumeros escritos de las partes, mediante resolucion 'emjtida
el 8 de niayo de 2017, €l ’i‘ribunal deﬁegé la mcl>cic‘)n dé los demandados. En

su resolﬁcién, el Tribunal observé que “Patrick de Man, es residente de Puerto

2 El demandante nunca aceptd los términos del documento que se le envié, ni tampoco
suscribié el acuerdo de sociedad de Raiden Commeodities, LP, el que fue un documento
otorgado unilateralmente por el Sr. Sinn.
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5
Rico con direccién en Dorado, Puerto Rico. En adicion, la Corte de Texas
concluyé que no existen contactos minimos de De Man con ¢l Estado de Texas
- v que Raiden y Aspire tienen su principal sitio de negocios en Puerto Rico.
Por ﬁlﬁﬁlo, Adam C. Siﬁn es residente de Fuerto Rico con difeccién en
Dorado, Puerto Ric_o.”-

12.  En su mocién de desestimacion, la parte demandada renueva sus
planteamientos jurisdiccionales, afegando ahora que el Tribunal no pﬁede
conceder. los remedios solicitados, porque Raiden Comrﬁod-ities, LP fﬁe
incorporada en Islés Virgenes y porque el derecho de dicha jurisdiccién no
contempla la posi‘bilidad de contratos orales, segin si lo hace el de Puerto
Ricé. |

13. No es cierto que, bajo el derecho de Islas Virgenes, los co"nt1_‘atos
de socieciad no puedgn'otorgarse u enmendarse de ﬁmera oral. Véase, el
Uniform i’armership Act, 26 V.I.C. § 2(7) (“Partnership Agreement’ means the
agreement, whether written, oral, or implied among the partners concerning
the partnership, including amendments to the partnership_ agreement”);
Uniform Limited Partnership Act, 26 V.I.C. § 322(9) (“”Partnefship .Agreeme_ﬁt’
means any valid agreement, written or oral, of the partners as to the affairs of
a limited partnerslﬁp and the conduct of its business.”).

14. Sin embargo, la parte demandante entiende que el Tribunal no
viene obligado a investigar el derecho de Islas Virgenes pbrqﬁe ésté no €s
aplicable en este caso.

15.. Para determinar cual es el derecho aplicable a una controversia,
en nuestra jurisdiccién, se emplea la teoria de los contactos dominantes.

Véanse, Vda. De Fornaris v. Amer. Surety Co. of NY, 93 D.P.R. 29, 47 (15566)

(rechazando aplicacion del derecho de Islas Vifgenes a accidente ocurrido en
aguas de St. Thomas,l porque los contactos dominantes eran con Puerto Rico);

Almodédvar v. Margo Farms del Caribe, Inc., 148 D.P.R. 103, 115-117 (1999}

(rechazando aplicacién del derecho de Islas Virgenes a reclamacioén laboral de

obrero contratado por corporacién de Puerto Rico que rindié servicios en'la
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isla de Santa Cruz); véanse, ademas, Rosello Puig v. Rodriguez Cruz, 183

D.P.R. 81, 147-148 (2011); Toppel v. Toppel, 114 D.P.R. 775, 789-795 (1983)

(centro de intereses); ademéas, Federal Ins. Co. v. Dresser Ind.,'Inc.,' 111

D.P.R. 96, 106 (1981); Green Giant Co. v. Tribunal Superior, 104 D.P.R, 489,
498-499 (1975).

16. La parte demandada ha sido inconsistente en sus alegaciones
sobre este particular. En su rec.lamacién contra el demandante -énte el
Estado de Texas, la p_arfe demandada alegd que los contactos doniina_ntles ‘en
la controversia eran con el estado de Tejas. Véase el 9 S del Anejo 1 qﬁe se
acompana. (‘:‘Defendant's liability arises out of or is related to an employment
relationship that was formed in Texas, and the events that Defendant alleges
gave rise to a partnership interest ocurred in substantial part in Te-xas”).. ‘El
Tribunal de Texas, ‘sin embargo, consideré que la jurisdiccién sobre la
controversia correspondia a los tribunales de Puerto Rico y desestimd .la
demanda presentada por los demandados. (Véanse los anejos de la Mocién
presentada por la parte demandante el 15 de marzo de 2017).'

17. la parte démandada alega ahora que debe deseétimarse la
controversia porque Raiden Commodities, LP fﬁe organizada en Islas Virgenes
y porque el derecho de dicha jurisdicciéﬁ nor permite que se modifiquen
contratos de sociedad a base de acuerdos orales. La caracterizacidn que
ofrece la parte demandéda del derecho de islas Virgenes es 'ihcorfecta.
Debemos sefialar, _en‘cualquier caso, que Raiden Commodities, LP no es una
entidad de Islas Virgenes, sino que fue trasladada a Texas en septiembre de
2016 (véase, el 110 de la Demanda Enmendada; véase, ademas, el anejo 2 de
esta mocidn), cuyo tribunal ya determind que no tiene Vjuri‘sdiccic')n sobre ‘- la
controversia.

18. Rajdeﬁ Commodiﬁes, 'LP es meramente una de numerosas
empresas que componen el grupo corporaﬁvo del Sr. Sinn. Conforme las
alegaciones de la parte demandada, el demandante con qﬁien’ co_ntf,até fue

con Aspire Cofnmodities; LP para trabajar en Raiden Commodities, LP. Véase
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7
el § 27 de la Reconvencién (“Aspire LP contratd los servicios del sefior De Man
para que se desempenara como empleado de Raiden Li:’”). -Aspi're
Commodities, LP nb es una entidad de.Islas{ Virgenes como no lo sclan las otras
entidades que coniponen el grupo corporativo; La parte demandante alega
quel el Sr. Sinn mezcla su patrimonio y el de. sus corporaciones, por lo que no
cabe deslindar a ninguna de las personas juridicas de las otras.

19.‘ En este caso, el Tribunal ya determiné que los contactos
dorm'nan;ces con la controversia corresponden a'la jurisdiccién de Puerto Rico.
Ello, porque tanto el demandante como el demandado son residentes de
Puerto Rico y porque las gestiones de trading del grupo cprporgtivd se
conducen desde Puerto Rico, para lograr los beneficios contribut_iiros- de Ias
leyes 20 y 22 de 17 de enero de 2012. Conforme observd este Tribunal en su
resolucion del 8 de mayo de 2017, a la fecha del inicio de la controversia,
Raiden Commodities, LP estaba ubicada en Puerto Rico (Véase el anejo 3 de
esta mocion).

20; La Ley de Puerto Rico no exige ninguna forma particular pr.:xra‘ la
existenci;a de un contrato, sino que dispone que los contratos son obligatorios,
“cualquiera que sea la forma en que se hayan celebrado, siempre que en ellos

concurran las condiciones esenciales para su validez,” 31 L.P.R.A. sec. 3451;

Velco v. Industrial Serv. Apparel, 143 D.P.R. 243, 250 (1997) (“no es necesario

para la validez de un contrato que éste se haga constar en documento

publico, pues los contratos son obligatorios independientemente de la forma

en que se hayan celebrado”); véase, ademas, Loépez Torres v. Gonzalez
Vazquez, 151 D.P.R. 225, 231 (2000) (;‘[e]n, nuestro ordenémi_enfo, -con
respecto a los contratos,‘ rige el principio de libertad de forma”). -
21. En este caso, las partes acordaron ‘que el demandante seria Socio
en la empresa. La parte demandada viene 'obligada a cumplir con lo que se

comprometio.
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22. La mocion de desestimacion constituye una técti‘ca dilatoria mas,
para desgastar al deméndante y forzarlo a transigir el caso en térxﬁiﬁos
desfavorables. Este Tribunal no debe favorecer este tipo de tactica.

POR TODO LO CUAL, la parte demandante respetuosamente solicita de
este Tribunal qué deniegue la mocién de desestimacion.

RESPETUOSAMENTE SOMETIDA.

CERTIFICO:_ Haber notificado copia fiel y exacta del presente escrito al

Ledo. Alfredo F. Ramirez Macdonald (a.lfredo.ramirez@dneillborges.com), Leda.

Ana M. Rodriguez Rivera (ana.rodriguez@oneillborges.com) v Ledo. Arturo L.B.

Hernandez Gonzalez (arturo.hellnandez@oneillborges;coni), O'NEILL &

BORGES, 2350 Avenida Mufoz Rivera, Suite 800, San Juan, Puerto Rico
00918-1813.
En San Juan, Puerto Rico, a lro de mérzo de 2019.

BAUZA, BRAU, IRIZARRY,
OJEDA & SILVA. .
PO Box 13669, Santurce Station
San Juan, Puerto Rico 00908
Tel.: (787) 710-8262

Directo: (787) 723-8754

Fax: (787) 282-3672

_GERMAN J. %iu |

Colegiado Num. 9710
T.S.P.R. Num. 7514
german.brau@bioslawpr.com
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CAUSE NO.

RAIDEN COMMODITIES, LP & ASPIRE § IN THE DISTRICT COURT OF
COMMODITIES, LP §
- §
§
Plaintiffs, § HARRIS COUNTY, TEXAS
§ I
vs. §
§
PATRICK de MAN §
§
Defendant. § JUDICIAL DISTRICT

PLAINTIFFS’ ORIGINAL PETiTION

Raiden Commoditiés, LP (“Raiden”) and Aspire Commodities, LP (“Aspire,” and
collectively “Plaintiffs™) file this origiﬁal petition against Patrick du;: Man (“Defendant”), seeidng '
declaratory judgment that Defenciant is not a partner in Raiden or Aspire and that Plaintiff is not
owed certain bonus payments, and damages and injunctive relief related to Defendant’s
coﬁvcrsion and misappropriation of Plaintiffs’ equipment, confidential information, and trade
secrets, If this Court should find that Dcfendant ié a partnef, theq Plaintiffs also éeek 'dam_agé's
from his breach of partnership ob_ligdtions.

| . DISCOVERY CONTROL PLAN

L. Plaintiffs intend to conduct discovery pursuant to Rule 190.3(a) (Level 2) of the
Texas Rules of Civil Procedure, and seek declaratory judgment, injunctive relief, and monetary
relief with a value in excess of $1 million. Plaintiffs affirmatively plead tﬁat this 51-1it is no"c
governed by the gxpedited-acfions pI;OCBSS in Texas Rule of Civil Procedure 169 because it. seeks

relief other than monetary relief.
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PARTIES

2. Plaintiff Aspire is a Texas limited partnership with an office located at 3333 Allen
Parkway, Suite 610, Houston Texas 77019.

3. Plgintiﬂ' Raiden 1s a limited partnership incorporated under the'lawsi of the V_irgilr‘l
Islands with its principal office in San Juan, Puerto Rico, and a registered agent at 2500 Dallas
Pkwy, Suite 501, .Plano, TX 75093.

4.~ Defendant Patrick de Man is an individual residing at 544 Corredor del Bosque,
Dorado, Puerto Rico, 00646.

JURISDICTION AND VENUE -

5. This Court has specific jurisdiction because Defendant’s liability arises out of or
is related to an employment rélationship that was formed in Texas; and the events that Defendant
alleges gave rise to a pgﬂnership interest oceurred in substéntial. part in Texas. Additionally,
Section 7.10 of the Raiden Commodities, LP Partnership Agreement, the principal partnership in
which Defendant claims to be a partpei:, provides that that any diépute among partners shaIl be -
resolved in the courts of Harris County, Texas, and that “all parties hereby irrevocably and
un;:onditionally submit to the exclusive jurisdiction of any Texas state district court sitting in
Ha;rris County, Texas, United States of America in any action or proceeding arising out of or
relating to this agreement or any other ancillary agreement....”

6. Tﬁis Court also has general personal jurisdiction over Defendént as a non-resident
who does businéss in Texas, TEX. Crv. PRAC. & REM. C. §17.042. The commodities trading
strategy that Defendant assisted with while working for Raiden involved power contracts traded
in the market administered by the Energy Reliability Council of Texas (“ERCOT?’). Defendant

registered as a User Security Administrator with ERCOT, and was the princi_pé.l pefson involved
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in -executir.lg Raiden’s ERCO-T-reIated trades. Thus, Defendant purposefully availed himself of
thé privilege of conducting activities within Texas, thus invoking the benefits and protections of
its laws. Defendant made continuous and systematic contacts with the forum Téxas; therebj'
establishing genefal jurisdiction.

7. Venue in Harris County, Texas, is proper pursuant to Texas Civil Practice and
Remedies Code Section 15.002(a)(1) because all or a substantial part of the events or omissions
giving rise to the claims occurred in Harris County. Venue is also proper because Section 7.10 of
the Raiden Commodities, LP Partnership Agreemént provides for venue in Harris Céuntj

| FACTS

8. Adam Sinn is 'an entrepreneur who specializes in frading commodities related to
electrical power. Mr. Sinn began his career as a commodities trader in 2002. After several years
of trading for established trading houses, Mr. Sinn accumulated sufficient capital to begin his
own trading operations. In 2009, Mr. Sinn formed Aspire Capital Management, LLC, baséd iﬁ
Houston, Texas,. to engage in commodities trading. Mr Sim subsequently reformed that
company as Plaintiff Aspire, Which he manages as the sole manager of its general partner (Aspire
Commodities 1, LLC). As explained further below, Mr. Sinn élso subsequently formed Plaintiff
Raiden in 2011.

9. Mr. Sinn met the Defendant in or around 2005, whcﬁ they Were both employeés at
Lehman Brothers. At the time, Defendant wals a Dutch citizen living in Connecticut. Defendant
had experience trading power commodii.:ies. The two became friends, and after Lehman’s
bankruptcy, Mr. Sinn helped Defendant find a job as a trader for another company. Later, when
that company also became insolvent, the Defendant and Mr. Sinn began discgssions;' regérding an

arrangement under which to trade commodities together. The Defendant had a relatively good
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trading acumen, but the Defendant did not have the capital réquiréd to fund his trading (which
required at least several fnillion dollars). Consequently, the parties were unable to form a
partnership at that time.

10.  As a result of _theée circumstances, Mr. Sinn agreed to form a trading company
thfough which ;the Defendant could trade commodities as an employee. Mr. Sinn elected not to
coﬁduct this trading operation within his existing business (Aspire) solely to separate risk
between the two trading books, which involved different commodities and tradiﬁg s;crategieé.
Instead, in 2011, Mr. Sinn establ_ishéd Plaintiff Raiden Commodities, LP, which he owned and |
oversaw as the éole voting .member and manager of its general partner (initially Poseidon
Commodities, LLC and subsequently Raiden Commodities 1, LLC). Mr. Sinn provided
approximately several million dollars in initial capital to Raiden, which was the entirety of
Raiden’s capital at that time. At various times he has also provided additional cépite;l. Onno -
~ occasion has Defendant ever éontributed his own capital. |

11.  In turn, Mr. Sinn (through his primary company, Aspire) engaged the Defendant
as an employee to execute trades in Raiden’s trading book and assist with some of the
administrative functions nécessary to Raiden’s operations. As compensation, Aspira agreed
orally to pay the Defendant a salary phis a percentage of the proﬁfs (net of losses and expcﬁses) -
from successful trades specifically executed by the Defendant. The profit agreement _did not
include trades which were ﬁot specifically executed by the Defendant. The salary and profit
bonus paid to Defendant were higher than the customary compensation in the industry for an
employee trader because of their friendship, and in recognitibn of the fact that Defendant would

have responsibility (in addition to trading) for certain administrative tasks such as accounting,
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payroll, maintaining compﬁter systems, compliance functions, etc. The Défendant began his
employment with Aspire undgr these terms in April 2011.

12, At the time Mr. Sinn formed Raiden and agreed to hire the Defendant, the parties
also discussed the possibility ﬁat Defendant might become a partner in Raiden in the future. Mr.
Siﬁn agreed that if Defcndgnt left his profit bonus in Raiden’s trading book, at such a time when
the Defendant’s accumulated capital was 50% of Raiden’s total capitalization, the Defendant
would have an oﬁtion to buy into Raiden as a 50% partner, with ‘Iche expccfation of then hiring
employees and ekpanding the_trading operation.

13.  In or around early 2012, Mr. Sinn decided to expand the operations of Raiden
beyond the trading strategy that he and the Defendant had initially envisioned. Mr. Sinn had
accumulated additional capital from the successful operations of Aspire, and wished to put th;t
capital to work through trades that ﬁt the profile of Raiden, but that he or other employées of |
Aspire (apart from the Defendant) would manage. Thus, Mr. Sinn contributed millions of dollars
in additional capital to Raiden. Mr. Sinn and the Defendant never discussed, and Mr. Sinn never
agreed, that the Defendant would have any interest in the profits of trades executed ip Raiden
outside of the trading book the Defendant managed. |

14.  As time progrésscéd, the Defendant generally did not leave his profit bonus in
Raiden’s trading book, except for a minimum amount that the Defendant and Mr. Sinn agreed
would remain in proportion to the value of the positions that tllae Defendant managed. Defendant
determined when to receiw;re payment of his bonuses, and sometimes elected to defer bonus
payments (purportedly for tax reasons). Defendant’s capital in thle Raiden'trading book-ﬁever '
amounied to or came close to thé 50% of Raiden’s capitalization. Moreover, to the extent that

any orally-agreed option to acquire 50% of Raiden still was valid following the substantial
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expansion of Raiden’s operations beyond the trading strategy originally envisioneci by Mr. Sinn
and the Defendant, the Defendant never asked to exercise such option (presumably because he
did not have 50% of Raiden’s capitalization to contribute). For the; avoidance of doubt, any offer
to the Defendant of an option to acquire a partnership interest iﬁ Raiden or any affiliate of Raiden
is rescinded.
15.  Consequently, at all times since Raiden’s formation,lsubstantially all of the cﬁpital :
employed by Raiden in its trading and ancillary operations was provided by Mr. Sinn. |
| 16.  In addition to Defendant, other traders execute trades on behalf of Aspire and
Raiden. Each of those traders has executed Aspire’s limited partnership agreement (the “Aspire
LPA”). The Aspire LPA creates a separate class of limited partnersl}ip interests for fradei‘s (calle.d
“Trading Partnersl”). The Aspire LPA contains numerous provisions that go§em the relationship
between Trading lPartners and the partnership, including, inter alia:
‘o Arequirement to devote full-time efforts to the partnership (§ 1.9);
* Restrictions  on self-dealing, usurpation of corporate opportunities, and
competition (§ 1.10); |
» Prohibition agéinst disparagement (§1.12);
e Restrictions on the admission of new Trading Pa@crs, which require them to
comply with the provisions of the Aspire LPA and terms set by the general partner
§3.0:
* Restrictions on transfer of partnership interests (§ 3.3.4);
» Confidentiality obligations (§ 3.10);
¢ Restrictions on Wifhdrawal (§3.12)

* Restrictions on voting rights (§ 3.15);
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e Restrictions on management authority and the rights to Profits and Losées to
limited partnership property (e.g., the trading bc;ok managed by that Trading
Partner) (§ 3.15);

e A reduction in the price that the partnership must pay to repurc_hasc the
partnership interest if the Trading Partner is terminated for Cause or leaves . |
without Good Reason (as defined therein) (§ 3.15); A

s A fiduciary dﬁty of loyalty, to act in the best interests of the partnership, and to
devote best efforts to the businessr of the partnership (§§ 1.9 and 3.15, and also
required as a standard condition to admission of a new Trading Partnér); '

s A | requirement to execute a Cbnﬁdentiality, Non-Soliéitation, and Non-
Cdmpetition Agreement as a condition of being admitted as a Trading Partner.

17.  The Raiden Limited Partnership Agreement (“Raiden LPA”) contains comparable
t'erms, but refers to “QA Partners” (for “quantitative analyst”) in lieu of “Trading Partner” in
comparable provisions. - |

18. Dgfendant has not executed the Aspire LPA or Raiden LPA, or otherwise ﬁgreed
to be bound by their terms. The IDefendant also has not satisfied the conditions set by the general
partners of Aspirc and Raiden to be admitted as a partner (whether as a Trading Partner, QA
Partner, or otherwise).

19.  In 2015, in response to complaints by the Defendant about the volume of his non-
trading responsibilities, Aspire increased Defendant’s profit bonu_s percentage on the trades he
managed. Ironically, despite Being paid more, the Defendant began working less and less.

20.  Defendant worked as an employee from 2011' until July 2016. In that time, he

received several million dollars in salary and profit bonuses, while contributing none of his own
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capital to the ‘bulsiness. In the course of his employment, Defendant also received access to
valuable confidential and proprietary information, including, infer alia, trading strategies and
models, trading opportunities, market analysis, partnership financial information, specialized
software, and internal emails. |

21.  In2016, Mr. Sﬁm again wished to expand his successful businesses, and eﬁgaged
a talent recruiter to identify traders for possible hire. The rec;ruiter identified a promising
prospect, and Mr. Sinn approached Defendant about the poésibility of hiring that prospect to
work underneath Defendant managing his Raiden book, or of establishing a new company owned
50/50 by Mr. Sinn and the Defendant, which the Defendant and the new prospect would opérate -
(i.e., implementing the original pﬁrtnership idea contemplated in 2011). Before either idea could
progress, however, Mr. Sinn l.eamed that Defendant was attempting to raise capital in the market
to start a new trading company on his own.

22, Shortly thereafter, on or about July 1, 2016, Defendant informed Mr Sinn thgt he
was terminating ﬁis employment. He also informed Mr. Sinn that he intends to establish and/or '
has established a competing trading company. In addition, he has hired or is working with the
individual that Mr. Sinn sought to hire, using the trading strategies and other confidential and
proprietary information of Raiden and Aspire.

23, On July 1, 2016, Aspire’s general counsel informed Defendant that his éccess té :
company information systems, inclﬁding the DropBox account that the companies usé as a
shared drive and which Deféendant managed, would be terminatéd. On July 2, 2016, Aspire’s
general counsel learned that Defendant had changed the access -c;edentials to the DropBox
account and deleted the local copies of the DropBox files from other users’ computers. This

action effectively “locked out” Mr. Sinn and the other Aspire personnel, preventing them from | ‘
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accessing files necessary to conduct Aspire’s and Raiden’s trading operations. Moreover, this
action occurred in the midst of the July 4 holiday weekend, which Defendant knew is a critical
trading period in U.S. power markets.

24.  Aspire was understaﬂdably alarmed that someone was hijacking its files. IWhen
Aspire’s general counsel confronted Defendant, the Defendant ihitially prevaricated, claiming
that he had changed the access credentials because he believed someone had attempted an
unauthorized access. He then refused to restore access to the account because he_was not
working over the holiday weekend, despite knowing that the other traders had positions and '
trades at risk over that important weekend. Finally, Defendant revealed his true intentions,
offering to restore Aspire’s access to the data on condition of immediate payment of more than
$1 million in past and future profit bonuses that he claimed .to be owed. Only under threat of
litigation did Defendant re;store access to the files on July 3. The markets in which. Plaintiff
operates are amohg the most volatile iﬁ global markets and even a.single minute can be ru-iﬁous. ‘
Defendant knew this was the‘ casé and knew this was an accelerated point of risk. Despite this,
De.fendant.was intentionally slow in restoring access. Even today, Defendant has not restored full
acécss; instead, one critical folder remains inaccessible to Plaintiffs.

25.  Additionally, Defendant has failed to return computer equipmenf, prbprigtafy
software, and confidential and prroplrietary' data files belonging to Aspire and Rajden, despite |
repeated requestsl. On information and belief, Defendant plans to use the intellectual property,
confidential information, and trade secrets that he converted apd‘misappropriated in his new
trading business.

26. After Defendant’s dramatic departure, Defendant asserted that .he wés nc-nt merely B

an employee of Aspire, but in fact was a limited partner in Raiden and Aspire — apparently in
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théir entirety, and not merely with respect to the trading book that he managed. Defendant claims
that he is entitled to payment of millions of dollars for the “re-purchase” of his alllege-d
partnership interésts. Additionally, Defendant has asserted that he is entitled to payment of more |
than a million do‘llars (in excess of salary and profit b;muses) for the “additional services” (i.e.,
the administrative responsibilities in addition to trading) that he provided for Raiden and Aspire.
Defendant has conditioned the return of Plaintiffs’ equipment and proprietary information on
receipt of millions of dollars, which Plaintiffs dispute to be owed. | I
COUNT I - SﬁIT FOR DECLARATORY RELIEF

27.  Plaintiffs request that this Court issue a declaratorf,' judgement under Chapter 37
of the Texas Civil Practices and Remedies Code Sections 37.004(a),(b) (contract construction)
and 37.003(c) (“The enumerations in Sections 37.004 and 37.005 do not li.mit or restrict the
exercise of the general powers conferred in this section in any proceeding in which dcclarétory :
relief is sought and a judgment or decree will terminate thf: controversy Or remove an
uncertainty.”). -

28.. First, Plaintiffs request a declaratory judgmentl that Defendant was never and is
not now a limited or general partner of Raiden or Aspire. Defendant has not executed or
otherwise agreed‘to the terms. of the 'Rﬁiden LPA or Aspire LPA, ﬁas not contributed any cépital '
to Raiden or Aspire, and has not ‘executed any option to acquire a partnership interest in Raiden
or Aspire.

29.  Additionally, Plaintiffs seek declaratory judgment that Defendant is not entitled to
any compensation for “additional services” that he performed as an employee of ;'\spii'e and/c;f
Raiden because those services wefe performed in consideration of his salary and/or ‘profit

bonuses.

10
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30.  Additionally, Plaintiffs seek declaratory judgment that Defendants’ misconduct
and bad faith, including but not limitéd to locking traders out olf their ﬁlés, failing to rétum '
company property, undermining. the hiring of a proépective trader, and seeking to form or
fo@ing a competing trading company with that prospective trader, excuse any obligation on
Plaintiffs to pay any bonuses to Defendant.

31. In-the alternative, if the Court determines that Defendant does have a pa{rmershii)
interest in Aspire and/or Raiden, fhen Plaintiffs request that this Court issue a declafatory
judgment that: (la) Defendant willfully and knowingly violated his duties as a partner; (b)
Defendant’s partnership interest is subject to all of the terms of the applicable written partnership
agreement, ihcluding all of the terms and conditions applicable to, and customarily required fo;'
the admission of, Trading or QA‘Partners (specifically including, but n;)t lirﬁited to, the
provisions regarding the pricé of repurchasing Defendant’s alleged partnership interest); and (c)
Deéfendant is entitled to no payment for the repurchase of his alleged partnership interest.

32.. This is a live, justici'able controversy between fhe pérties, which directly impacts
negotiations over the prol:;er separation payment, if any, owed to Defendant as well as the
Plaintiffs’ right to return of partnership property, and the declaratioﬁ will resolve the controvérsy. '

COUNT II - CONVERSION

33.  Plaintiffs oﬁed and had the right to immediate possession of the Raiden
computer equipment that Defendant has wrongfully kept in his possession since he left Aspire.
Plaintiffs purchased the equipment using their funds. Defendant was in posséssio'n of the
equipment in order to perform his duties as an employee. The computer eciuipment is personal
property. Defendant wrongfully exercised dominion and control over the equipment by not
returning it immediately upon cessation of his employment. Plaintiffs have suffered injury

because of Defendant’s actions.
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34.  Defendant has also .wfongfully kept in his poésession certain confidential -
information, as described in Pziragraph 20. Plaintiffs owned and had a right to immediate
po-ssession. of the confidential information. Plaintiffs develqped the confidential information
using their funds. Defendant was in possession of the confidential information in order to
perform his duties as an employee. He intended: to deprive Plaintiffs of the iﬂformatiop bj?
keeping it and using it in a manner that is inconsistent with Plaintiffs’ rights. Plaintiffs have
Suffered injury because of Defendant’s actions, and will suffer irreparable injury should
Defendant not be enjoined from using the confidential information in the future.

COUNT I - MISAPPROPRIATION OF TRADE SECRETS

35.  Defendant misappropriated Plaintiffs’ trade secrets, including but not limited to
the trade secrets described in Paragrﬁph 20, in violatiop of the Texas Uniform Trade Secrets Act
(Texas Civil Practices and Remedies Code Section 134A). Plaintiffs owneld the trade secrets. The
information in question constitutes trade secrets because Plaintiffs have taken reasonable steps to
keep it secret, including the use of confidentiality agreements and password-protecte;l access.
The information -also has independent économic value to third parties because i1; is gen_e'rally _
unknown and not readily asceﬁainable by proper means.

36. Defendant waé originally in possession of the confidential information in order to
perform his duties as an employee. He misappropriated the ﬁade .secrets when he left Raiden
without returning the tracie secrets., Defendant knew that the information constituted trade
secrets, knew that the trade secrets bélonged to Plaintiffs, and‘knowingly and intentioﬁally '
maintained possession and c(_)ntru;')l of the trade secrets by improper means when he terminated
hi§ employment. Plaintiffs have suffered injury because of Defendant’s use and threatened use of
thé information to compete with Plaintiffs. Plaintiffs will suffer irreparable injury should

Defendant not be enjoined from using the confidential information in the future.
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COUNT IV - BREACH OF PARTNERSHIP OBLIGATIONS

37. If the Court ﬁnds that Defendant is a partner in Ralden Commodities, LP or

Aépire Commodities, LP, then Defendant has breached his partnership obligations. He has

converted partnership property and confidential information and misappropriated partnership

trade secrets for his own benefit and to the detriment of the partnership and the other partners. He -

also harmed the partnership and other partners by locking them out of Raiden Commodities, LP’s

shared files. Finally, on information and belief, Defendant intends to form a competing company.

It is likely that discovery will reveal even more misconduct. Based on information known to

date, and upon information and belief, Defendant has breached at least the following pfovisioné

of the Raiden LPA and/or Aspire LPA:

d.

b.

Requirement to devote full time éffort to the partnership (§1.9);
Prohibitions against self-dealing, competition, solicitation, diversion or
circumvention of prospective business transactions and relationships, and
actions injurious or prejudicial to the goodwill of the paﬁnership (§1.10);
Prohibiﬁon against disparagement (§1.12);

Misuse of confidential information (§3.10);

Prohibition against wrongful withdrawal (§3.12);

Obligation of fiduciary duty of loyalty and allegiance to act at all times in
the best interests of the Partnership and to do no act which would ,iﬁjure :
the Partnei'ship’s business, its interests, its Property or its reputation

(standard term of admission of new Trading Partners) (see § 3.15).
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38.  If this Court finds that Defendant is a partner, the‘n Defendant is not entitled to
some or all of the payments he claims. See Raiden LPA and Aépire LPA, §3.15. Rather, Plaintiffs
are entitled to damages relafed to Defendant’s breach of the partnership agreement(s).

ATTORNEYS’ FEES AND COSTS |

39.  Whether as a partner, employee or otherwise, Plaintiffs are entitled to recover
reasonable attorneys’ fees pursuant to Sections 37.009, 38.001, and 134A.005(3) of the Texas
Civil Practice and Remedies Code. Additionally, if this Court finds that Defendant is a parther'in
Aspire or Raiden, then Plaintiffs are also entitled to attorneys’ fees under the Section 7.10 of the
Raiden LPA or Aspire LPA. |

SPECIAL DAMAGES

40.  Plaintiffs are entitled to recover their foreseeable and contemplated special
damages resulting from Defendant’s actions, including but not limited to lost profits, cost of
delay in making their trades, damage to their reputation and relationship witrh' other traélers,. losg
of their intellectual property, cOnﬁdéntial information, and trade secrets, and cost to replaéc the
converted computer equipment.

EXEMPLARY AND PUNITIVE DAMAGES

41.  Plaintiffs are entitled to recover exemplary and punitive damage§ against
Defendant as a result of his malicious conduct. TEX. CIV. PRAC. & REM. CopE §41.003.
Plaintiffs are also entitled to exemplary damages in accordance with Texas Civil Practices and
Remedies Code Section 134A.004(b) for willful and malicious misappropriation of trade secrets.

REQUEST FOR PERMANENT INJ'U' NCTION
42.  Plaintiffs aré entitled to injunctive relief in accordance with Texas Civil Practices

and Remedies Code Section 134A.003 to prevent the actual and threatened 'misappropriation of
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trade secrets. If this Court finds that Defendant is a partner in Raiden or Aspire, then Plaintiffs
are also entitled to an injunction under Sections 3.10 and 7.10 of the partnership agreement(s). !

43.  Plaintiffs ask this Coyrt'issue a permanent injunction to preveﬁt De—fendant from
using any of Plaintiffs’ intellectual property, confidential information, or trade secrets.

4. It is probable‘ that Plaintiffs will succeed after ;1 trial on the merits because
Défendant.has misappropriated the trade secrets when he left Raide.n without returning the trade
secrets. Defendant knew theLt the information constituted trade secrets, knew that the trade secrets
belonged to Plaintiffs, and knowingly ahd intentionally maintained. possession and control .of the -
trade secrets by improper means when he terminated his employment. Plaintiffs have suffered
injury because of Defendant’s use and threatened use of the information to compete with
Plaintiffs.

45.  Plaintiffs face irreparable harm if an injunction is not issued because Defend_alnt"s
use of the trade s;ecrets precludes Plaintiffs from using them, or at least using them to achieve
maximum tradiné profits. Defendant is also likely to share those trade secrets with his purported
partner, and once revealed, the confidential information will cease to be Plaintiffs’ trade secret.

46. Plaintiff has no adequate remedy at law because monetary damages from the use
and/or disclosure of Plaintiffs’ trade secrets are difficult to calculate. | |

| JURY DEMAND
47.  Plaintiffs demand a jury trial and tender the appropfiate fee with this petition.
CONDITIONS PRECEDENT
48.  All conditions precedent to Plaintiffs’ claims for relief have been performed or

have occurred.
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REQUEST FOR DISCLOSURE

49.  Under Texas Rule of Civil Procedure 194, Plaintiffs requést that defendant -

disclose, within 50 days of the service of this request, the information or material described in

Rule 194.2.

50.

PRAYER FOR RELIEF

Plaintiffs request the following relief:

(2)

(b)

(d)

(e)

4]
(g)
(h)

That this Court issue a declaratory judgment that Defendant was and is not .
a partner in Raiden Commodities, LP or Aspire Commodities, LP or
alternatively, that this Court issue a declaratory judgment that: (a)
defendant violated his obligations as a partner; b) any partnership interest
is subject to the terms of the written partnership agreement, including all

-terms and conditions applicable to other Trading or QA Partners; and (c)

Defendant is entitled to no payment for the repurchase of his alleged
partnership interest;

That this Court issue a declaratory judgment that Defendant is not owed
any compensation for “additional services™ that he performed as an
employee; .

That this Court issue a declaratory judgment the Defendant is not owed
bonus for 2015 profits or for future profits resulting from trades Defendant
placed prior to the termination of his employment;

That this Court issue a permanent injunction to prevent Defendant from
using any of Plaintiffs’ intellectual property, confidential information, or
trade secrets; - ‘ '

An award of economic, actual, direct, consequential, special, and
compensatory damages against Defendant; -

An award of exemplary damages against Defendant;
Costs of suit;

Attorneys’ fees, costs, disbursements, and other charges to thé fullest
extent permitted iinder the applicable agreement(s) and law; and

Such other-and further relief to which Plaintiffs may be justly entitled.
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Respectfully submitted,

KING & SPALDING LLP

By: /s/ Kevin D. Mohr
Kevin D. Mohr
Texas State Bar No. 24002623
kmohr@kslaw.com
Erich J. Almonte
ealmonte@kslaw.com. ,
Texas State Bar No. 241001 16
1100 Louisiana, Suite 4000

_Houston, Texas 77002

(713) 751-3200
(713) 751-3290 (facsimile)

ATTORNEYS FOR PLAINTIFFS
RAIDEN COMMODITIES, LP &
ASPIRE COMMODITIES, LP




19-Sep-2016 21:30 From Barry Hammond. Phone #7136348660 FaxZern.:o_m ANEJGZ 2

FlLgp
Seq-etm]f Effg"“ of fhe

of T
SEP ?92me e

CDIPOI'EIIIQHS Se ctiog

" CERTIFICATE OF CONVERSION
of

. RAIDEN COMMODITIES, LP
a foreign U.S. Vizgin Islands Jimited partoership
(Converting Entity)

into

RAIDEN COMMODITIES, LP
a Texas limited partnership .
(Converted Entity)

The undersigned Converting Entity hereby adopts the following Certificate of Conversion
for the purpose of effecting a conversion in accordance with the provisions of the Texas Business
Organizations Code:

1. A, Plan of Conversion, approved and adopted in accordance with the provisions of
Chapter 10 of the Texas Business Organizations Code, providing for the conversion of RAIDEN
COMMODITIES, LP, a foreign U.5. Virgin Islands limited partnership, its federal employer
identification number is 660758575, formed in that jurisdiction on December 22, 2010, and
registered as a foreign limited partnership with the Secretary of State of Texas on March 22, 2012 -
under file number 801570448 (the “Converting Entity”), to RAIDEN COMMODITIES, LP, a
Texas limited partnership (the “Converted Entity™), has been executed by the Converting Entity
and the parties thereto.

2. The Plan of Conversi on was unanimously approved and was duly authorized by all
action required by the laws of the State of Texas and those of the U.S, Virgin islands, and by the
copstituent documents of the Converting Entity.

3. An executed Plan of Conversion is on file at the principal place of business of the
Converting Entity at 200 Dorado Beach Dirive, Suite 3232, Dorado, PR 00646, and from and after
the conversion, an executed Plan of Conversion will be on file at the principal place of business of
the Converted Entity at 200 Dorado Beach Drive, Suite 3232, Dorado, PR 00646.

4. A copy of the Plan of Conversion will be furnished upon written request and
without cost by the Converting Entity prior to the conversion or by the Converted Entity after the
conversion to any shareholder of the Converting Entity or partner of the Converted Entity.

5. The Certificate of Formation of the Converted Entity, which is'to be created
pursuant to the Plan of Conversion, is attached hereto as Exhibit A and is incorporated herein by
reference for filling by the Secretary of State. |

6. The Converted Entity shall be responsible for the payment of all fees imposed by
the State of Texas, including franchise tax or gross margins tax, on the Converting Entity and/or
the Converted Entity, and shall be obligated to pay the same when due.
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7. This document becomes effective when the document is accepted and filed by. the
Secretary of State of Texas. ' '

The undérsigned signs this document subject to the pena]ﬁes‘imposcd by law for the

submission of a materially false or fraudulent instrument. The undersigned certifies that the . .

staternents contained herein are true and correct, and that the person signing is authorized under
the provisions of the Business Organizations Coded, or other law applicable to and governing the
converting entity, to execute the filing instrument.

EXECUTED to be effective as of September 19, 2016.

CONVERTING ENTITY! ' RAIDEN COMMODITIES, LP, a foreign U.5.
: Virgin Islands limited partmership

By: Raiden Commodities 1, LLC, Its General
Partner

. ,éD/L_

- Adam Sinn, President
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Certificate of F orm:ition
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Form 207
{Revised 12/135)

Submit in duplicate ro:

Secretary of State ; ""%e»-r:‘"' SEP 19 20]6
JI:L-O. 30;5:3%9';711 3697 Certificate of Formation Co

ustn, 1- 7 s ey - . Orak o
S12 4635555 _ Limited Partnership lp fabon,g.secﬁoﬂ

FaAX: 512 463-5709
Filing Fee: 5750

Article 1 —Entity Name and Type

The filing enticy being forrmed is a limited partmership. The narms of the entity is:
Raiden Commodities, LP
The namne must contain the words “limited,” “Hmited parinership,™ or 2m abbrevizbon of that werd ot phrase. The name of a limited
partmesship that is alse a limited liability partership must alse contin the phrase “limited lizbilisy partaceskip™ or “limited labkikty
Jimited] pariaership™ or an sbbrevialion of aoe of thoss pheases,

Article 2 — Registered Agent and Registered Office
(Seleck and complete either A or B and complate )

[¥] A. The initial registered agent is an organization (cannst be entity named above) by the name of:

K8 Carlion, PLLC

oR
[] B. The initial registered agent is an individual resident of the state whose name is set forth below:

Firsi Narne . LT Lewst Newre! . Surxe
C.. The business address of the registered agent and the registered office address is:

2500 Dailas Pkwy,, Ste. 501 Plano CTX 75093
Streat Address City \ Srate Zip Code

Article 3—Governing Authority

(Trovids the namme and address of sach grarral partoer.)

The name and address of each general partner are set forth below: .

EOENERAT PARTNERA:S
NAME (BEntcr the meme of either g individual or m v1genirerion, bui norbarh)
IF INDIVIDUAL

First Nizrne M.I Last Name Sugfix

OR
I¥ ORGANIZATION

Raiden Commoeodities 1, LLC
Organizagon Name
ADDRESS

200 Dorado Beach Dr., Ste. 3232 Dorado s ' PR 1ISA 00645
State Country Zip Code

Lireet or Mailing Addrzss City
Fonn 207 ’ ]
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NA_MI. (Eater ﬂ:c reaype of cither an individusl or an crgnmzzuon. bt not boeh)

IF INDIVIDUAL

First Nams I A2 Yom Narae Suflte
OR : . .
IF ORGANIZATION

Organtzation Nome= .
ADDRESS

Strcer or Moiling Addresy = - Ciry Statc  Cewntry  Zir Code

SEEIRERINE FARTNERA

WNANIE (Enter the oaine of eiflice un individual or an ergm:zznen, ‘bummboﬂ:\.]
IF INDIVIDIAL .

First Name . AL Lkt Nama . Sufh=x
OoR . : .
IF ORGANIZATION

Organization Name
ADDRESS . .

Street or Maiiing Address Ciry Stare  Country  Zip Code

Article 4—Principal Office

The address of the principal office of the limited patinership in the United States where records are to
be kept or made available under section 153.551 of the Texas Business Organizations Code is:
200 Dorado Beach Dr., Ste, 3232 Dorado PR TUSA 005646

Streee or Mailing Address ' Ciry ’ Stare . Counpy . Zip Code

Supplemental Provisions/Information

Text Area: [The attached addendur, if any, is ineorparated heiein By referente.)

A Limited Partner's right to scli an intarast in ths Parmership is restdcied signisicantly, as explained in detail in
the Limited Parmership Agresment on file in suck Partnership's corporate recoxds. .

The Parmership is being foxmed pursuant to a plan of conversion. The converting {prior) entity was Raiden
Commodities, LP, a foreign 1.S. Virgin Tslands limited partmesship, its federal employer identification nuunber is
660758575, It was formec in that jurisdiction on Decewnber 22, 2010, and registered as s foredgn limited
parmership with the Sgcretary of State of Texas on March 22, 2012 under file number 801570448,

Effectivenass of Filing (Sclect cither A, B, or C.)

A. [/] This document becornes effeciive when the document is filed by the secretary of stare.
B. [_] This document becomes offective at a later dare, which is nor more than ninety (90) days from.
the date of signing, The delayed effectve dale is:

Form 207 )
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C. [ ] This document takes sffect upon the occwrrence of the future event or fact, other rhan rhe
passage of time. The 90 day after the date of signing is:

The following event or fact will cause the document to take effect in the mammer described below:

Execution

The undersigned general partuer affirms that the person designaied as registered agent has consented
to the appointiment. The undersigned signs this document subjsct to the penalfies imposed by law for
the submission of a materially false or frandulent instrument and certifies under penalty of perjury that
the undersigned is avthorized to execute the filing instrument.

Date: Septembér 12,2016

Signature for sach general pavimer:

Adam Sinn, President of Raiden Commodities 1, LLC, General Partner

Borm 207
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PARTNER# 2
Schedule K-1
{Form 1065)

2015

For calendar year 2015, or lax

ANEJO 3

L5L113

Partner's. Share of Income, Deductions,
Credits, etc.

See back of form and separate mstructmns

“TEPart 1] Information” About the Parinership

A Parinership’'s employer idenltiicalon number

575

B
RAIDEN COMMODITIES LP

200 DORADO BEACH DRIVE UNIT 3232
DORADO PR 00646

C
E-FILE

D D Check if this Is a publicly Iraded parinership (PTF)

['Part ll|: - Information- About the .Partner - -

E
| - cus1

F
ADAM C SINN

5 O O

v [Ew

If "Yas" allach slatement {ses Instructions)

200 DORADO BEACH DRIVE UNIT 3232
DORADO PR 00646
e []
u [X] []
u INDIVIDUAL
12
il
J
Beginning Ending ‘
99.000000 99.000000
99.000000 99.000000
99.000000 - 99.000000
K
L

*Sée attached statement for additional information.

For IRS Use Only

L

A
o

Im A

(f

For Paperwork Reductlon Act Notice, see Instructions for Form 1065,
DAA

Schedule K-1 (Form 1065) 2015

RAIDEN 16
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