CAUSE NO. 2019-79857A

PATRICK A.P. DE MAN, GARNISHOR IN THE DISTRICT COURT

VS.
ELECTRIC RELIABILITY COUNCIL OF 615T JUDICIAL DISTRICT
TEXAS, INC., GARNISHEE

RAIDEN COMMODITIES, L.P. and
ASPIRE COMMODITIES L.P.,
DEFENDANTS
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HARRIS COUNTY, TEXAS

APPLICATION FOR WRIT OF GARNISHMENT AFTER JUDGMENT

TO SAID HONORABI.E COURT:

PATRICK A.P. DE MAN, Plaintiff and Garnishor does hereby apply for issuance of
Writ of Garnishment after judgment to be served upon Garnishee, ELECTRIC
RELIABILITY COUNCIL OF TEXAS, INC., a Texas corporation, whose registered agent,
Bill Magness, may be served with writ at the principal place of business of the corporation,
7620 Metro Center Dr., Austin, Texas 78744-1613 and wouid show:

1.

Garnishor has a valid, subsisting judgment against Defendants RAIDEN
COMMODITIES, L.P. and ASPIRE COMMODITIES L.P. in the Judgment amount of
$690,847.00 plus attorney’s fee of $103,627.05 plus cost of court in Cause Number 2019-
79857, DISTRICT COURT, 618t JUDICIAL DISTRICT, HARRIS COUNTY, TEXAS.
There is due on the judgment the full amount. Gamnishor has reason to believe and does
believe that Garnishee has property belonging to Defendant or is indebted to Defendant.
Within Garnishor's knowledge, Defendant does not possess property within the state that
is subject to execution and that is sufficient to satisfy the judgment. The garnishment is

not sued out fo injure either Defendant or Garnishee.




2.

Plaintiff is entitled fo the issuance of a Writ of Garnishment on the grounds stated in
the attached affidavit, which is incorporated into and made a part of this application as
though set out in full. Plaintiff also seeks reasonable and necessary attorney’s fees of at
least $1,000.00 for prosecution of this Writ of Garnishment.

WHEREFORE, Garnishor prays that Writ of Garnishment be issued directed to
Garnishee; that Defendant be served with a copy of the Writ of Garnishment, this
application and the accompanying affidavit; that Garnishor be granted judgment against
Garnishee for the full amount of the above judgment, plus interest and cost of court as the
amount of Garnishor's judgment against Defendant for attorney’s fees and for all additional

relief to which Garnishor is entitled.

RESPECTFULLY SUBMITTED
PATTERSON, BOYD & LOWERY, P.C.

:/

T/B/A 02779000
Email: wboyd@pattersonboyd.com—..
RICHARD L. FASON

T/B/A 00797935

Email: sshoyd@pattersonboyd.com
2101 Louisiana St.

Houston, Texas 77002

Phone; 713-222-0351

Fax: 713-759-0642

Attorneys for Garnishor,

PATRICK A.P. DE MAN, GARNISHOR
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HARRIS COUNTY, TEXAS

AFFIDAVIT FOR WRIT OF GARNISHMENT AFTER JUDGMENT

THE STATEOFTEXAS §

COUNTY OF HARRIS §

BEFORE ME, the undersigned authority on this day personally appeared WILLIAM
C. BOYD, who, being by me duly sworn on oath stated:

| am the duly authorized agent for Garnishor, PATRICK A.P. DE MAN. | have
personal knowledge of the facts stated in this affidavit, and they are true and
correct. | am authorized to make this affidavit and application for a Writ of
Garnishment.

Garnishor owns a judgment against Defendants, RAIDEN COMMODITIES, L.P.
and ASPIRE COMMODITIES L.P.. The judgment was rendered on November 1,
2019, in the 2019-79857, 61 JUDICIAL DISTRICT, DISTRICT COURT, HARRIS
COUNTY, TEXAS. The judgment is valid, subsisting, and a supersedeas bond
has not been approved and filed to suspend execution of the judgment. The full
amount of the judgment, in the Judgment amount of $690,847.00 plus attorney’s
fee of $103,627.05 plus cost of court with interest at the statutory rate of 5.5% per
annum.

Within my knowledge, Defendant does not possess property within this state that
is subject to execution and that is sufficient to satisfy the judgment. This
garnishment is not sued out fo injure either Defendant or Garnishee.




I have reason to believe, and do believe, that Garnishee, ELECTRIC
RELIABILITY COUNCIL OF TEXAS, INC., has property or effects belonging to

Defendant or is indebted to Defendant . 7

RICHARD L. FASON /...

SIGNED AND SWORN to before me on the‘;‘gu%‘“ of November, 2019, to certify
which withess my hand and seal of office. e

ﬂ,ﬂ MARGARET BERNER NOTARY PUBIJIC IN AND’FOR THE
%, ¢ Nofary Public, Stute of Yexos | STATE OF TEXAS

/m Ml 7& ‘ )

°=~= Cormm, Expires 03272022 1
“‘ Noiary :a usssum
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Aspire Commodities, L P.

No.
Patrick A.P. De Man § IN THE DISTRICT COURT OF
§
§ _
V. & HARRIS COUNTY, TEXAS
§
§ ,
Raiden Commodities, L P., and § TUDICTAL DISTRICT
§
§

NOTICE OF FILING OF FOREIGN JUDGMENT

TO:  RAIDEN COMMODITIES, L.P., AND ASPIRE COMMODITIES, L.P.

You are hereby notified that on November 1, 2019, Patrick A.P. De Man by and through
his attorney of record, Chris Reynolds, filed with the court and under the case style shown above
an authenticated copy of a judgment for domestication under the Uniform Enforcement of
Foreign Judgments Act.

The judgment was rendered on December 27, 2018, in a case styled Patrick A.P. De Man,
etal. v. Adam C. Sinn, et al., filed as civil number D AC2016-2144 (701) in the Commonwealth
of Puerto Rico Trial Court, Superior Court of Bayamoén, and awarded Patrick A P. De Man the
amount of $690,847.00 in the judgment amount, plus $103,627.05 in attorney’s fees, against the

judgment debtors named below:
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Raiden Commodities, L.P.
1302 Waugh Drive #539,
Houston, Texas 77019

and

Aspire Commodities, L.P.
1302 Waugh Drive #5309,
Houston, Texas 77019}

The name and address of the judgment creditor is:

Patrick A.P. De Man
JRB Sabanera Dorado
544 Corredor del Bosque
Dorado, PR 00646

The name and address of the judgment creditor’s attorney in Texas is:

Chris Reynolds

Reynolds Frizzell LLP

1100 Louisiana Street, Suite 3500
Houston, Texas 77002

{713) 485-7200 Telephone

(713) 485-7250 Facsimile

! Raiden Commodities, L.P., and Aspire Commaodities, L.P., are also being served this notice at the
following addresses: .

200 Dorado Beach Dr., Ste. 3232
Dorado, PR 00646 USA

¢/o KB Carlton PLLC
7800 Dallas Parkway, Suite 360
Plano, Texas 75024

¢/o KB Carlton PLLC
2500 Dallas Pkwy, Suite 501
Plano, TX 75093 USA
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Respectfully submitted,
REYNOLDS FrizZzeLL LELP

By: _/s/ Chris Reynolds
Chris Reynolds
Texas Bar No. 16801900
Matthew Sheehan
Texas Bar No. 24106881
1100 Louisiana Street, Suite 3500
Houston, Texas 77002
Telephone: (713) 485-7200
Facsimile: (713)485-7250
creynolds@reynoldsfrizzell. com
msheehan@reynoldsfrizzell. com

ATTORNEYS FOR _
PATRICK A.P. DE MAN
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I, Marilyn Burgess, District Clerk of Harris
County, Texas certify that this is a true and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this November 6, 2019

Certified Document Number: 87896961 Total Pages: 3

WA

Marilyn Burgess, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated

documents are valid. If there is a question regarding the validity of this document and or seal
"~ please e-mail support@hcdistrictclerk.com




COMMONWEALTH OF PUERTO RICO
GENERAL COURT OF JUSTICE
COURT OF FIRST INSTANCE
SUPERIOR COURT OF BAYAMON

PATRICK A.P. DE MAN, et als CIVIL NO.: D AC2016-2144 (701)
Plaintiffs,
RE:
.
BREACH OF FIDUCIARY DUTY; BREACH
ADAM C. SINN, et als OF LIMITED LIABILITY COMPANY
CONTRACT; DAMAGES; BAD FAITH AND
Defendants, MATLICE; BAD FAITH IN CONTRACTING;
UNFUST ENRICHMENT
CERTIFICATE.

COMMONWEALTH OF PUERTO RICO
CITY OF BAYAMON

1, ANDINO OLGUIN ARROYO, Superior Court Judge of the Commonwealth of
Puerto Rico, in and for the City of Bayamén, do hereby certify that the foregoing attestation and
certificate of Laura 1. Santa Sdnchez, Esq., is in due form of law, and that said Laura I. Santa
Sénchez, Bsq., is now, and at the time of making said cerfificate and attestation, was the Clerk of
the Superior Court of the City of Bayamén, Puerto Rico; that she is the proper officer to make
such certificate and attestation; that her signature, whether manual or electronic, thereto is
genuine, and that as such Clerk of the Superior Court of the City of Bayamon, she is the sole
custodian of papers, documents, records, and seal pertaining to said Court.

IN TESTIMONY WHEREQCFE, I have hereunto set my hand and affixed the Seal of
said Court at my office in the City of Bayamén, in the Commonwealth of Puerto Rico, on
October 10, 2019.

Commonwealth of Puerto Rico




COMMONWEALTH OF PUERTO RICO

CITY OF BAYAMON PUERTO RICO
”P’ % L ‘*éi}ﬁg }f{ﬁ ;ﬁff é“s*
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I, Séeretaria Bogiona) , | Clerk of the Superior Coust of the Commonwealth of

Puerto Rico, in and for the City of Bayamon, do hereby certify that the Honorable Judgse
ANDINO OLGUIN ARROYO, whose genuine signature, whether manual or elecironic,

appears on the foregoing certificate is now, and was at the fime of signing said certificate, the

Judge of the Superior Court of the City of BayamoOn, Puerto Rico, duly commissioned and
qualified in accordance with the laws of the Commonwealth of Puerto Rico, and that said
attestation is in due form of law.

IN TESTIMONY WHEREOF, I have set my hand and affixed the Seal of said Court at

my office in the City of Bayamén, in the Commonwealth of Puerio Rico, on

Ctiblen, 207 2010,

oo, L, ot ol
CLE?(K

Superior Court of the City of Bayamén
Commonwealth of Peerto Rica




ESTADO LIBRE ASOCIADO DE PUERTO RICO
TRIBUNAL GENERAL DE JUSTICIA
TRIBUNAL DE PRIMERA INSTANCIA

SALA DE BAYAMON-SUPERIOR

DE MAN, PATRICK A.P. Y OTROS
DEMANDANTE CASO NOM. D AC2016-2144
" sAndN NTM.701
VS,
SQBRE:
SINN, ADAM C. Y OROS INCUMPLIMIENTQ DE CONTRATO
DEMANDADO

NOTIFICACION

A: LIC. BRAU RAMIREZ GERMAN J
german.brau@bioslawpr,com dannstte.negron@bicslawpr.com

LIC. RAMIREZ MACDONALD ALFREDQ F
alfredo.ramirez@oneillborges. com virginia.martinez@oneillborges.com

LIC,., RODRIGUEZ RIVERA ANA M
ana.rodriguez@oneillborges.com anamrodriguezfl@yshoo.com

LIC. HERNANDEZ GONZALEZ ARTURO LUTS EIENVENID
arturo.hernandez@oneillborges.com vilna.cedano@oneillborges.com

EL[LA] SECRETARIO[A] QUE SUSCRIBE CERTIFICA Y NOTIFICA A USTED QUE CON RELACTIAON
AL[A LA]: CASO DE EPIGRAFE ESTE TRIBUNAL EMITIO UNA SENTENCIA EL
27 DE DICIEMERE DE 201B.

SE AWEJA COPIA O INCLUYE ENLACE:

FDO.ANDING OLGUIN ARRCYO
JUEZ

SE LE ADVIERTE QUE AL SER UNA PARTE O SU REPRESENTANTE LEGAL EMN EL CASO SUJETO A
ESTA SENTENCIA . USTED FUEDE PRESENTAR UN RECURSC DE APELACION,
REVISION O CERTIORARI, DE CONFORMIDAD CON EL PROCEDIMIENTO Y EN EL TERMINO
ESTABLECIDO POR LEY, REGLA O REGLAMENTO.

CERTIFICO QUE LA DETERMINACION EMITIDA POR EL TRIBUNAL FUE DEBIDAMENTE REGISTRADA
Y ARCHIVADA HOY 03 DE ENERO DE 201% ,Y QUE SE ENVIO COPIA DE ESTA NOTIFICACION

A LAS PERSONAS ANTES INDICRDAS, A SUS DIRECCIONES REGISTRADAS EN EL CASO CONFORME
A LA NORMATIVA APLICABLE. EN ESTA MISMA FECHA FUE ARCHIVADA EN AUUTOS COPIA DE ESTA
NOTIFICACION.

NOTAS DE LA SECRETARIA:
SENTENCIA SUMARIA PARCIAL




EN BAYAMCN, PUERTO RICO, A 03 DE ENERO DE 20189.

MANUEL MOJICA SIERRA ~ INTERINO Por:£/MARTA D. MEDINA HERNANDEZ
NOMBRE DEL (DE LA} NOMERE Y FIRMA DEL (DE LA}
SECRETARIO (A} REGIONAL SECRETARIO{A) AUXILIAR DEL TRIBUNAL

OAT1812-Formulario Unico de Notificacién-Sentencias ,Rescluciones, Srdenes Yy Minutas
{Noviembre 2016)




ESTADO LIBRE ASOCIADO DE PUERTO RICO
- TRIBUNAL DE PRIMERA INSTANCIA
S5ALA SUPERIOR DE BAYAMON

FATRICK AP. DE MAN; MIKA DE MAN
(AKA MIKA KAWAJIRIDE MAN OR
MIKA KAWAJIRI; Y LA SOCIEDAD
LEGAL DE BIENES GANANCIALES
COMPUESTA POR AMBOS

Demandantes
v,

ADAM C. SINN; RATDEN COMMODITIES,
L.P; RAIDEN COMMODITIES 1 LLG
ASPIRE COMMODITIES, L.>,; ASPIRE
‘COMMODITIES 1, LLGC SINN LIVING
TRUST

Demandados

CIVIL NUM.: D AC2016-2144 (701)

SOBRE:

INCUMPLIMIENTO DE DEBER DE
FIDUCIA; INCUMPLIMIENTO DE
CONTRATO DE SOCIEDAD
LIMITADA; DANOS Y PERJUICIOS;
MALA FEY DOLO; MALA FE EN
LA CONTRATACION; .
ENRIQUECIMIENTO INJUSTO

SENTENCIA SUMARIA PARCTAL

Considerada la Mocién de Sentencia Sumaria Parcial presentada por la parte

demandante el 7 de mayo de 2018, Ia oposicion a dicha mocion presentada por las

partes codemandadas, los otros escritos en apoyo y oposicitn a la Mocitn de Sentencia

Sumaria Parcial presentados por las partes, asi como las argumentaciones de las partes

durante la vista celebrada el 13 de diciembre de 2018, &l Tribunal declara CON LUGAR

la Moci6n de la parte demandante y emite la sentencia parcial solicitada.

A base de las alegaciones de las partes y Ios documentos y declaraciones juradas

presentadas, el Tribunal determina que no existe una disputa sustancial sobre Ios

siguientes:

HECHOS INCONTROVERTIDOS

1. El' demandante Patrick De Man tuvo una relacién confractual con las

partes codemandadas.

2 En el parrafo 38 de su Demanda, presentada el 16 de diciembre de 2016,

el demandante alegd que habia comenzado a trabajar como empleado de la

codemandada Aspire Commodities, LP, en 2011 en calidad de comerciante (“trader”).

3, En su Contestacién a la Demanda y Reconvencion, presenfadas el 30 de

mayo de 2017, la parte demandada también alega que el demandante fue empleado de

Aspire Commodities, LP.
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4. En el pérrafo 37 de su Contestacion, la parte demandada alegd que el
demandante “fue contratado como empleado” y que “prestd sus servicios y
conocimiento en consideracion a su salario y bono de productividad.”

5. En el parrafo 40 de su Contestacién, Ia parte demandada alegé que el
demandante “tnicamente desempefi6 labores administrativas tipicas de un empleado
regular y no de un socio o miembro propietario.” La parte demandada alegd que
cualguier gestion del demandante “fue debidamente comnpensada a través del salario
devengado por éste y el esquema de bonificaciones al que estaba sujeto.”

a. Fn la porcién perfinente del parrafo 28 de su Reconvencidn, la parte
demandada alegé que “[cJomo compensacién, Aspire Commodifes, LP acordd
verbalmente con E;I sefior De Man pagarle un salario fijo y una comisién, la cual
consistia en una porcién de las gamancias netas que gemeraran las actividades
cornerciales del sefior De Man en particular.”

7. En el pérrafo 23 de Ja Reconvencién Enmendada, presentada el 22 de jurio
de 2017, la parte demandada similarmente expresé que “[cjomo compensacion, Aspire
Commodities, LP acord6 verbalmente con el sefior De Man pagarle un sal;axio fijo y un
bono. El bono se calcularia como un porciento de las ganancias netas gue generaraxg
Aspire Commodities, LP o Raiden Commodities, LP como producto de las estrategias
comerciales del sefior de Man, en particular en Jos mercados de ERCOT o ICE”

8. Ambas partes coinciden, de este modo, en que el sefior De Man fungié
como empleado de Aspire Commodities, LP.

9. Ademés de Aspire Commodities, 1P, el demandante también llevé a cabo
funciones como empleado para Raiden Commodities, LP. En el parrafo 47 d.e la
Contestacién, la parte demandada alegd, en este senﬁ&o, que toda gestion o accién
Jievada a cabo por el sefior De Man “en beneficio de Raiden LP y/o Aspire LP” fue
éealiéada “en calidad de empleado y en camplimiento de sus deberes como empleado.”

10.  FExiste controversia enire las partes en tomo a si, ademés de prestar
servicios como empleado, el demandante adquiri6 algtn Hpo de interés societario en las

empresas codemandadas que le confiriera derecho a participar en las ganancias de las
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empresas, no s6lo con relacion a las transacciones trabajadas por &, sino como producto
de las actividades de los otros comerciantes. E! demandante alega en su demanda que
él se convirtié en socio, lo que es negado por la parte demandada. Fn el parrafo 54 de
su Contestacidn, la parte demandada alega que cualquier alusién al sefior De Man como
“socio” o “miembro” de Aspire Commodities, LP “se debi6 a error o inadvertencia por
parte de tercerps.” |

11.  Esta disputa de hecho existente sobre este aspecto de la controversia no
impide que este Tribunal fije Ios derechos del demandante corno empieédo de Aspire
Commodities, .LP y Raiden Commodities, LP, asunto sobre el cual no existe
controversia.

12, Para 2015, la parte demandada preparé un forrmulario K-1 para el sefior
De Man, informando sus ingresos para ese periodo al Internal Revenue Services. Ei
formulario divulgaba la participacién de socio correspondiente al demandante en
Raiden Commodities, LP (“[plartner’s share of income, deduction, credits, etc.”).

13.  El récord refleja que la parte demandada también enviaba es'te tipd de
formulario al demandado Adam C. Sinn.

14. Segiin la explicacién ofrecida por el Sr. Gary G. Kleinrichert, perito de la
parte demandada, ‘en su declaracion jurada del 31 de julic de 2018, el formulario K-1 es
la planilla para ingreso de una sociedad del Gobierno Federal (“is the U.S. Return
Partnership Income”) y se usa para reportar ingresos, ganancias, pérdidas, deducciones,
créditos, ete. (“is an information return used to report income, gains, losses, deductions,
credits, ete. from the operation of the partniership”).

15, Para el afio 2015, el formuwlario K-1 del demandante reflejaba que éste tenia
un ingreso (“income”) de $1,890,847 y que se le habfan pagade dividendos de $1,000,000
quedando un balance de ingreso no distribuido de $890,847.

16. El 26 de marzo de 2016, el demandante le escribio al demandada Adam C.
Sinn y le propuso un itinerarjo para el pago de la suma éue se le adeudaba (“half of the
891k now and the rest in late june”). El Sefior Sinn manifesté estar de acuerdo. (T think

your email makes sense”).
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17.  Segtn su declaracién jurada y los documentos sometidos en apoyo a su
mocién de sentencia sumaria, al demandante se le pagaron $200,000 el 1ro de abril de
2016, quedando reducida la deuda a $690,847.

18.  El demandante terrminé su relacién de trabajo con la parte demandada en
2016,

19.  Ellro de julio de 2016, el abogado de las partes demandadas le escribié un
correo al demandante y le dijo que se le iba a pagar y que se estaba preparando un
borrador de acuerdo de separacién ("I am drafting your se;.:»a:ation paperwork and I
understand you will be paid in the normal course of performance”).

20, Fl 18 de julio de 2018, el abogado de la parte demandada le escribid un
nuevo correo a la representacién del demandante, en la cuval, entre oiras cosas,
manifests que al demandante no se le iba a pagar, por existir ciertos asuntos que debfan
resolverse. En la comunicacién enviada, la parte demandada admitié que al
demandante se le adeudaban los dineros que reflejaba su formulario K-1, pero expresd
que no se le pagaria porque, entre otras cosas, el demandante no habia quefido suscribir
un borrador de acuerdo de separacién que le fue sometido:

For a variety of reasons, a wire will not be sent to Patrick today. The
separation agreement attempted to fully resolve matters between all
parties involved. While Mr. De Man is correct that his K-1 reflected
income, the course of performance between the parties necessitated that
certain capital be retained at the company. It is important that all issues be
resolved prior 1o a final disbursement of the funds.

71. Al demandante no se le pagd la suma reflejada en su formulario K-1.

22.  En su Reconvencion, la pa:t-e demandada le reclama al demandarnte por
dafios y berjuicios por motivo de su incumplimiento de sus deberes de fiducia como
empleado de la parte demandada. En el pérrafo 56 de su Contestacién, la part;a
demandada sefiala, entre ofras cosas, que “cualquier salario y/o bonificacién que se le
deba al sefior De Man por parte de Raiden LP y/o Aspire LF esté sujeto a compensacion
por los dafios causados por el sefior De Man” En el inciso 17 de sus defensas
afirmativas, la parte demandada alega que “[cjualquier compensacion o bonificacién
que los Demandados pudieran deberle al sefior De Man estd sujeta a ser compensada en

funcién de los dafios ocasionados por las actuaciones del sefior De Man.”
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23.  En los parrafos 10 y 11 de su Declaracién Jurada del Iro. de agosto de
2018, el Sr. Adam C. Sinn expresa las razones por las cuales la parte. demandada
entiende que no viene obligada a pagar al demandante los salarios ¥ beneficios que se le

adeudan:

Mr. De Man voluntarily separated from Raiden in 2016. There was

no agreement between Raiden and Mr. De Man which allowed Mr. De

Man, upon such a separation, to compel payment to him of any

undistributed amounts he may have eamed. In fact, to the extent it

applies, Raiden’s Litnited Partnership Agreement, ..., expressly stated that

Mr. De Man had no such right and that any interest he had in Raiden at

the time of his separation was subject to setoff for any harm he had caused

Raiden. Similarly, Raiden’s agreements with its employees required them

to forfeit unpaid earnings upon a voluntary separation, like Mr, De Man's.

Accordingly, Raiden did not owe Mr. De Man a payable debt of

$890,847 at the end of 2015, and it does not curenily owe Mr, De Man a

liquid and payable debt of $690,847.

24, Junto con su Declaracién Jurada, ¢l sefior Sinn acompafnié un documento
titulado “Second Amended & Restated Partnership Agreement” de Raiden
Commedities, LP, con fecha del 30 de julio de 2013. Bste documento sélo aparece
firmado por el codemandado Adam Sinn y no tiene la firma del demandante.?

DISCUSION

La Regla 36.3 de las de Procedimiento Civil autoriza a este Tribunal a dictar
senfencia sumaria en un caso cuando no existe controversia real sustancial en cuanto a
ningin hecho material en un caso. La Regla dispone que cuando se presente una
mocitn de sentencia sumaria y se sostenga en la forma provista, la parte contraria “no
podrd descansar solarmente en las aseveraciones o negaciones cantenidas en sus
alegaciones, sino que estard obligada a contestar en forma tan detallada ¥ especifica,
como lo haya hecho la parte promovente, De no hacerlo asi, se dictara la sentencia
sumaria en su contra si procede.”

La Regla confiere discrecién al Tribunal de Primera Instancia para dar por
admitida toda relacién de hechos expuesta en la mocion, que esté debidamente

formulada y apoyada en la forma en que lo exige el precepto, “a menos que esté

debidamente controvertida conforme o dispone la Regla.” La Regla también dispone

' La parte demandante ha aducido en sus escritos que este documento es apocrifo. Al igual que la
disputa sobre si el demandante es socio en las empresas demandadas, esta controversia es inmaterial y no
impide que dictemos sentencia parcial porque el decumento ne estd firmado por el demandante,
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que “[e]1 Tribunal no tendré la obligacién de considerar aquellos hechos” que no tenen
una referencia a prueba documental o declaraciones juradas que establezcan una

controversia.; véase, SLG Zapata-Rivera v. JM. Montalvo, 189 D.P.R. 414, 435 (2013).

Bl Tribunal Suprémo de Puerto Rico ha aclarado que, cuando no existd
controversia réal ‘sustancial de hecho, se favorece el empleo de la sentencia sumaria
como mecanismo para descongestionar los calendarios de los tribunales. Meléndez
Gonzalez v. M. Cuebas, Inc., 2015 T.S.P.R. 70; Ramos Pérez v. Univision, 178 D.P.R. 200,
220 (2010). El promovido no puede valerse de “la lacénica aseveracion de que los
hechos estdn en controversia.” Ramos Péréz v, Univisién, 178 D.P.R. a la pag. 226.

En este caso, hemos examinado los documentos, y éstos reflejan que no existe
controversia Teal sustancial sobre los hechos. Al momento de terminar su relacion con
la parte demandada, al demandante se e adeudaban $690,847 por concepto de ingresos
acumulados por €], segiin reportados al Gobierno de los Estados Unidos en la forma K-1

para 2015. Se trata de ura suma liquida. Ramos y Of0s V. Colén vy Otres, 153 D.P.R.

534, 546 (2001).
Estas cantidades corresponden a los servicios prestados por el demandante como
comerciante (“trader”) para la parte demandada. Asi lo esgrimi¢ la propia parte

demandada en sus alegaciones, al insistir que el demandante era su empleado (y nada

més). La parte demandada estd obligada por sus alegaciones. Diaz Avyala et al v,

ELA. 153 D.P.R. 675, 693 (2001); Mariani v. Christy, 73 D.P.R, 782, 788-789 (1952);

véase, ademas, Bmesto Chiesa Apore, Tratado de Derecho Probatorio, Tomo I, pag.
655 {"cuando una parte hace una a}:egacién ..., queda obligada por la alegacion”}).

La parte demandada alegé que podia retener al demandante el dinero que se le
debfa por los servicios prestados, pero, la seccién 5 de la Ley Ntum. 17 de 1931, segiin
enmendada, dispone expfesamente que “ninguin patrono podra descontar ni retener por
ningtn motivo parte del salario que devengar4n los obrercs”, salve en las
circunstancias que se exponen en el precepto, ninguna de las cuales estd presente. 29

LPR.A. sec. 175; véase, Seafarers Int. Union de P.R. v. LR.T., 94 D.P.R. 697, 704 esc. 4

(1967).
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La seccién 7 de la Ley dispone que la violaci6n a la norma anterior se considera

como un delito menos grave. 29 I.P.R.A. sec. 177.

Un patrono, de este modo, no puede compensar lo adeudado a un empleado por

concepto de salario y beneficios, contra otras deudas que el patrono reciame del
empleado. Lo contrario, naturalmente, expondria a los empleados a que se les retengan
sus salarios bajo la alegacién de que ellos adeuda;n sumas al patrono por el
incumnplimiento de sus deberes.

_ La contension de la parte demandada es que el demandante renuncié a su salario
al marcharse de la empresa. Pero ello es contrario a la politica publica de nuestra
jurisdiccion. Un empleado no puede ser penalizado por ejercer su derecho

constitucional a escogér libremente su trabajo. Dolphin Intl of P.R. v. Ryder Truck

Lines, 127 D.P.R. 869, 885 (1991).

En su Declaracién Jurada, el codemandado Adam C. Sinn alegd que ol
demandante renuncié a su salario y borificaciones por virtud d-el “Second Amended &
Restated Partnership Agreement” de Rajden Commodities, LP. Este documento no
aparece firmado por el demandante. El Articulo 1209 del Codigo Civil aclara que los
contratos “sélo producen efecto entre 1;15 paites ;que los otorgan y sus herederos.” 31
LPR.A. sec. 3374. Al no haber firmado el documento, el demandante no puede ser

obligado a renunciar al cobro de lo que se e adeuda.

La renuncia de derechos nunca se presume. Eastern Sands, Inc. v, Roig Comm.

Bank, 150 D.P.R. 703, 720 (1996). Aungue e} Articulo 4 del Codigo Civil reconoce que
los derechos se pueden renunciar, 31 LP.R.A. sec. 4, el Tribunal Supxgmo de Puerto
Rico ha aclarado que, para ser efectiva, una renuncia de derechos debe ser “clara,
terminante, explicita e inequivoca. Aunque se concede que puede ser expresa o ticita,
la renuncia de derechos en general no se presume y es de estricta Interpretacion. No es
- lcito deducirla de expresiones de dudosa significacién.” Quifiones Quifiones v,

Quifignes Irizarry, 91 D.P.R. 225, 266 (1964).

Es un requisito indispensable de toda renuncia que ésta sea clara e inequivoca.

Torres Solis et al. v. AEE et als, 136 D.P.R, 302, 314-315 (1994); Chico v. Editorial
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Ponce, Inc,, 101 D.P.R. 759, 778 (1973); Mendoza Aldaronde v. Asociacién Empleados,

94 D.P.R. 564, 577 (1967).

En este caso, la parte demandada no ha ofrecido ninguna evidencia que tienda a
establecer que el demandante renuncié a su derecho a cobrar por sus servicios. Dicha
renuncia no puede inferirse del hecho de que el demandante haya decidido abandonar
la empresa.

La parte demandada alega que desea compensar la deuda del demandante
contra los dafios que le ocasioné el demandante a las empresas por su conducta
torticera. Conforme al Asticulo 1150 del Cédigo Civil, para que dos deudas sean
compensadas, se requiere que ambas sean liquidas y exigibles. 31 LIP.R.A. sec. 3222.
Fuentes Leduc v. Aponte, 63 D.P.R. 194, 199 (1944) (“para que la compensacién proceda
es necesario que exista un crédito liquido y exigible”).

La deuda de la parte demandada hacia ¢l demandante, segtin hemos sefialado, es
Kquida y exigible y surge de ios servicios prestados por el demandante a las empresas.
Esta deuda no puede ser compensada contra los dafios y perjuicios que la parte
demandada reclama contra el demandante, porque estos dafios no constituyen una
suma liquida ni son exigibles, hasta tanto el Tribunal los determine y adjudique.

En su oposicidn a la mocién de sentencia sumaria, la parte demandada alega que
la declaracion jurada del sefior Sinn “provee las razones por las cuales al ééﬁor de Man
no se le adeudan los $690,847 que éste reclama.” La conclusién del codemandado de
que no se le adeuda nada al dernandante es una cuestion de derecho que puede ser
adjudicada sumariamente por este Tribunal.

Este foro entiende que las razones aducidas por la parte demandada para
retenerle al demandante sus ingresos generados para 2015 no es valida. Procede, porlo
tanto, que dictemos sentencia sumaria parcial concediendo el remedio solicitado.

POR LOS FUNDAMENTOS EXPRESADOS, se dicta sentencia parcial
declarando con lugar la mocién de sentencia sumaria parcial presentada por la
parte demandante y se ordena a la parte demandada a pagar solidariamente al

demandante la suma adeudada de $690,847 y que le fue retenida al demandante por las
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demandadas Aspire Commodities, LP y Raiden Commodities, LP. Se dicta sentencia
parcial en esta etapa por no existir motivo para posponerla hasta el final del pleito,
Tratandose de una controversia sobre el pago de los servicios y bonificaciones de un
empleado, el Tribunal fija a la parte demandada honorarios de abogado a favor de la
parte demandante en una cuantia del 15% del total, conforme a lo contemplado por la
Ley, 32 LP.R.A. sec. 3115, para un total de $103,627.05 por concepto de honorarios de
abogado. Esta suma formara parte de la sentencia.

REGISTRESE Y NOTIFIQUESE.

Ntamero de Identificador;
SEN201800
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Certified Translation of Judgement from
Puerto Rico

1, Mark W. {Marco) Hanson, certify that the
following Spanish translation is complete,
accurate and faithfu! to the best of my ability.
f am a Texas Master Licensed Court
Interpreter {1599) and American Translators
Association (241783} certified Spanish to
English transiator. | hold a Master of Arts
degree in Spanish from the University of Texas
— Rio Grande Valley and have nineteen years
of experience as a franslator and interpreter.,

Traduccién certificada de sentencia de
Puerto Rico

Yo, Marco W. {(Mark) Hanson, certifico que la traduccion
siguiente es completa, precisa y verdadera segun mi mejor
capacidad. Tengo la licencia de intérprete juridico a nivel de
maestria del Estado de Texas {1599} y la certificacion de
traductor del espafiol al inglés de lo American Translator’s
Association [Asociacién Norteamericana de Traductores).
Tengo el titulo de maestria en espafiol de la University of
Texas — Rio Grande Valley, v diecinueve aflos de experiencia
como traductor e intérprete.

. 5 i
Translator’s signature: MM Y
Firma del traductor Lo
N [&]
: Y
)

Date signed: October 1, 2019
Fecha de firma: 1 de octubre de 2019

Kacea Henson

Spanisheinto Engish
Laibkaalon #8575
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ESTADO LIBRE ASOCIADO DE PUERTO RICQ
TRIBUNAL DE PRIMERA INSTANCIA
SALA SUPERIOR DE BAYAMON

PATIRICK AP DE MAN; MIKA DB MAN § CIviL NUM.: D AC2016-2144 (701)
(AK.A, MIKA KAWAJII-DE MAN OR
MIKA KAWAJIRI: Y LA SODCIEDAD
LEGAL DE BENES GANANCIALES
COMPUESTA POR AMBOS

SOBRE:
Domandantes

v. INCUMPLIMIENTO DE DEBER DL
S ) FIDUCIA; INCUMPLIMIENTO DE
ADAM C, SINN; RAIDEN COMMODITIES, § CONTRATO DE SOCISDAD

L.P; RAIDEN COMMOIITIEG T LLG LIMITADA; DANODS Y PERIUVICIOS:
ASPIRE COMMODITIES, LP.; ASPIRE MALA BE Y DOLO; MALA PEBN

COMMODITIES 4, LLC; SINN LIVING LA CONTRATACION,

TRUST ENRIQUECIMIENTO INJUSTO

Demarndados

SENTENCIA SUMARIA PARCIAL

Considerada Ta }t:itrcién de Seniencia Sumaria Parcial presentada por ls parie’
dimandanté ol 7 de mayo de 208, 1a oposicidn a dicha mocion preseritada par {as
partes codemandadas, fos otres escritos en apoye ¥ oposicion a la Mocién de Sentencla
Suraria Farctal preséitados por Ins partes, asi comd los argumentacionas de fas paries

duratite la vista celebrada el 13 de diciombre de 2018, & Tribunal Geclara CON LUGAR

i Mozits defa pazte demandinte y dimite la sentencia parcial solicitmda,

A base de Tas alegaciones de fas partes y Jos documentos ¥ declaraclones Juradas
presentadas, of Tribunal determing que 5w existe wna dispuln sustancial sobie los
aipuicntes:

HECHOS INCONTROVERTIDOS

1. Bl demandante Patrick e Man tuio una relacidn contractual con lns L
partes codemandadas,

2. FBnel pArrafo 3R de su Domanda, presemada el th-de diciembre de 2016,
¢l demandante alegd que bhabla comenzado a trabwjar como empleado de o

codemandada Aspire Comsmodities, LI, en'2011 en calidad de eometciante (“trader™),

3 En so Contestacion a la Demanda ¥ Reconvencion, preseatadas of 30 de
mayo dé 2017, la parte demsadada lambicn alega que o) demandante fue empleado de

Aspire Commocdities, LP,

7901 Cameron Rd, Ste 3-314, Austin, T 78754 | infoi@texantranslaton.com § 512-992-5467 # 1909027, pg. 2./ 21




COMMONWEALTH OF PUERTO RICO
TRIAL COURT
SUPERIOR COURT OF BAYAMON

PATRICK A.P. DE MAN; MIKA DE MAN (A.K.A. MIKA CIVILNO.: D AC2016-2144 (701)
KAWAJIRI-DE MAN OR MIKA KAWAJRI); AND THE

COMMUNITY MATRIMONIAL ASSETS ACQUIRED BY

BOTH SPOUSES

REGARDING:
Plaintiffs

Ve BREACH OF FIDUCIARY DUTY; BREACH OF LIMITED
LIABILITY COMPANY CONTRACT; DAMAGES; BAD FAITH
AND MALICE; BAD FAITH IN CONTRACTING; UNJUST
ENRICHMENT

ADAM C. SINN; RAIDEN COMMODITIES, L.P,;
RAIDEN COMMODITIES 1 LLC; ASPIRE
COMMODITIES, L.P.; ASPIRE COMMODBITIES 1,
LLC; SINN LIVING TRUST

Defendants

PARTIAL SUMMARY JUDGMENT
Considering the Motion for Partial Summary Judgment filed by the Plaintiff on May 7, 2018, the

opposition to said motion filed by the Co-Defendants, the other documents for and against the Motion for
Partial Summary Judgment filed by the Parties, as well as the arguments of the Parties during the hearing held
on December 13, 2018, the Court declares the Maotion by the Plaintiff GRANTED and issues the requested partial
judgment.

Based on the allegations of the Parties and the documents and sworn statements filed, the Court
determines that there is no material dispute over the following:

UNCONTROVERTED FACTS

1. Plaintiff Patrick De Man had a contractual relationship with the Co-Defendants.

2. In paragraph 38 of his Suit, filed on December 16, 2016, the Plaintiff alleged that he had begun
to work as an employee of the Co-Defendant Aspire Commodities, LP, in 2011 as a trader.

3. In its Answer to the Suit and Counterclaim, filed on May 30, 2017, the Defendant also alleges that

the Plaintiff was emplayed by Aspire Commodities, LP.

[left blank intentionally] [sin texto]
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4. En el parrafo 37 dé su Contestacion, ta parte demandada alegt que el

demandante “fue contratado  comn empleade” ¥ que "prestd sus servicios y

eomocimiento en consideracion o su salario v boino da productividad : '

5, En el pdrrsfo 40 de su Contestacion, Ja parte demandada alepd que of
demandante “dnlcaments desespena Jebores administrativas Hpicas de ui wmpleada
regular y no de unt soclo o mienibro proplvtario.” La parte demandada alegé queé

cuafguier gestion dol demandanie “fue debidaments compensada a bravés del salarin

devengado por éste v el eiquerna de bondficactenes al que estabn suielo.” ‘

&, En la porcidn pedinents del pitrafo 28 de st Reconvencion, ds parle
detandada alogs que “[clomo compensacion, Asplre Commiedities, LP aconds
verbatmente con ¢l sefior De Man pagarie un szlario fijo v una comlsion, |a cuat

cansistfa en v porcion de ley gamenchhs notas que generaran ks actividades

comerclates del sefiny e Man eo particulas”

7. Enelpirrafo 23 de Ja Recanvéncion Enmendada, presentada el 22 de junio ‘
de 207, fa parte demandada similarmente uxpresa que “[elome compensacion, Aspive
Commudities, LP pcords verbalmente con of seitor De Man pagarle us salarla Hjo v un
frond. Bl bono se calewlarin come un porciento de fas ganancias nefes Que generaran
Aspire Commodities, LI o Raiden Commodities, LI como producto de Jas estranigias
comerciates del sefior de Man, et particula en los serendos e BRCOT o ICE”

B Ambas portes cotnciden; de este modo, en que ef seRor De Man fungid
cumo empleado de Aspire Coinmodities, LP.

9, Ademis de Aspire Commwdities, LP, ¢ demandaste lambién Bevea cabo
funclones comu empleado para Ralden Comimédities, LP, En of parrafo 47 .de la
Contestacion, Ja parie demandada slegs, en oste sentido, que toda pestion o acclon
lievada = i-:aho por ef seior De Man “en boneficio de Raiden LP v/0 Aspize LI fue

realizada “en ealided de empleado ¥ en complintento de sus debergs como emplendo.”

. Existe controversia enwe los parles en tomio a s, ademds Je prestar

-servicies como empleade, el demandante adquivid algan Hpo de interds societario en las

tmpresas codemandadas que [e confiriera derecho a participar en lag ganancis de las
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4, In paragraph 37 of his Answer, the Defendant claimed that the Plaintiff “was hired as an
employee” and that “he provided his services and knowledge in consideration of his salary and
productivity bonus.”

5. In paragraph 40 of his Answer, the Defendant claimed that the Plaintiff “only performed
administrative duties typical of a regular employee and not of a partner or owner-member.” The
Defendant claimed that any actions performed by the Plaintiff “were duly compensated through his
salary earned and the bonus scheme to which he was subject.”

6. In the pertinent portion of Paragraph 28 of his Counterclaim, the Defendant claimed that “[a]s
compensation, Aspire Commodities, LP, verbally agreed with Mr. De Man to pay him a fixed salary and
a commission, which consisted of a portion of the net earnings generated by Mr. De Man’s business
activities in particular.”

7. In Paragraph 23 of the Amended Counterclaim, filed on June 22, 2017, the Defendant similarly
stated that “[a]s compensation, Aspire Commodities, LP verbally agreed with Mr. De Man to pay him a
fixed salary and a bonus. The bonus would be calculated as a percentage of the net profits generated
by Aspire Commodities, LP or Raiden Commodities, LP as a product of Mr. Man’s business strategies,

particularty in the ERCOT or ICE markets.”

8. Both parties agree, therefore, that Mr. De Man served as an employee of Aspire Commodities,
LP.
9. In addition to Aspire Commodities, LP, the Plaintiff also performed duties as an employee of

Raiden Commodities; LP. In paragraph 47 of the Answer, the Defendant alleges, in this regard, that afl
actions or performances carried out by Mr. De Man “for the benefit of Raiden LP and/or Aspire LP”
were carried out “as an employee and in fulfilling his duties as an employee.”
10.  There is controversy between the parties about whether, in addition to providing services as an
employee, the Plaintiff acquired some type of corporate interest in the Co-Defendants’ companies that

granted him the right to share in the profits of the

e

[left blank intentionallyl [sin texto]
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empresag, no S616 fan felacion a las ansacclones abajadas por &, ding como products
de las actividades de 165 otros comerclantes. Bl demandante alega en su demanda que
4 se convirdd en socto, Ja ue es negade por In pante demandada. Bn ef parmafo 54 de
su Conlestacian, [ jiarle demandada slega que cualguier alusidit al sefior £ Man coma
"sorin” o “mictabra® de Aspire Commodities, LD “sa debio 4 etior o inadvertencia por
parie de terceras.”

T Esta disputa Je hecho existente sobre esté aspuctd de Ia controversia np
impide que este Tribunal fije jos derechos dol demandante come empleado de Aspire
Commeditles, LF y Raiden Commodilies, LF, asunto sobre ¢l cust no existe
controversia.

11 Para 2005, la parte demandada prepatd un fornndario Kb paca o seor

Dre pan, Informmmdo sus inpresos para ese perfodo af Internal Revenue Sorvices, T
formulario divalgaba la participacian de socia conespondients al demandaste m

Ratden Commaditias, LP [*[plariners share of icome, deduction, credits, ete”).

13, Eleteord reflefa que fa parte demandada también enviaba este tipo de
formularia’ sl demasdado Adam C. Sion. '

1. Segun b explicacien ofrecida por el Br. Gary G, Kleincichert, perito de fa

parie demandads, en s declaracion jurada Jet 31 de jubic de 2018, ol fonmudacdo X1 es
la planilta pata ingreso de una sociedad del Gobierno Federal {“is the U.8. Retumn
Partnotship income”) ¥ se usa para reportar ingiresos, ganancias, pérdidas, dedactiones,
cidbtos etr. (s an information retun used fo Teport inename, galos, osses, deduetions,
credits, otc. fromn the speration of the partneeship™),

13, Tara el ado 2015, v {fomwdario K3 del demandante reflejaba que ésee tonia
un ingrase (*income®) de FLBYELEY ¥ que se e fabian pagado dividendos de $1,000,000
guedandy un balarde de ingresa no distribuido de $890,847.

16, El 26 demarzo de 2016, of demandante je esciibic al demandaco Adam C.
Sinn y le propuse un itinerario para ¢l pago de la sama gue se Jo adeadaba ("hislf of the
BOLK v and the cest in la_m,_ june”L El Seitor Sinn maniiestd estar de acnerdo. (1 think

your emvall makes sense™).
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companies, not only in relation to the transactions he performed, but as a product of the activities
performed by the other traders. The Plaintiff alleges in his claim that he became a partner, which the
Defendant denies. In Paragraph 54 of his Answer, the Defendant alleges that any reference to Mr. De
Man as a “partner” or “member” of “Aspire Commodities, LP “was due to error or oversight by third
parties.”

11.  This dispute over facts concerning this aspect of the controversy does not prevent this Court
from establishing the rights of the Plaintiff as an employee of Aspire Commodities, LP and Raiden
Commodities, LP, a matter over which there is no controversy.

12.  For 2015, the Defendant prepared a K-1 form for Mr. De Man, reporting his income for that
period to the Internal Revenue Service. The form disclosed the Plaintiff’s participation as a partner in
Raiden Commodities, LP (“partner’s share of income, deduction, credits, etc.”.)

13.  The record reflects that the Defendant also sent this type of form to Defendant Adam C. Sinn.
14. According to the explanation offered by Mr. Gary G. Kleinrichert, expert witness for the
Defendant, in his sworn statement given on July 31, 2018, the K-1 form is used to report the income of
a Federal Government company (“is the U.S. Return Partnership Income “) and is used to report income,
profits, losses, deductions, credits, etc. {“is an information return used to report income, gains, losses,
deductions, credits, etc. from the operation of the partnership”).

15.  For the year 2015, the Plaintiff's K-1 form reflected that he had an income of $1,890,847 and that
he had been paid dividends of $1,000,000, leaving an undistributed income balance of $890,847.

16. On March 26, 2016, the Plaintiff wrote to the Defendant Adam C. Sinn and proposed a payment
schedule for the amount owed to him {“half of the 891k now and the rest in late June”). Mr. Sinn stated

that he was in agreement. {“I think your email makes sense”).

[left blank intentionally] [sin texto)
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17, Segin su declariciin jurads y los dotumenios sometidon ¢n zpoyo a su
mocion de serkensia sumaria, al demandante se le pagaron $200,000 el Tre de sbrdl de
24, quedando reducida fa deuda a S6XB47,

18, El demandanie termind si relacion de trabajo con la parte demandada en
2016,

19, Eliro dejulin do 2016, o] abegado de Jas partes demmandadas le esceibis un
correo al demandante y le dijo que se Je iba & pager v que se =staba preparando.wn
borrador de acuerdo de separacion ("] e deiiling vour aeparation paperwork ard |
understand yon will be pald in the normal course of performance”)

20, El 18 de julio de 2018, el abogado de la parte demandadd le eseribie un
neevd cormed a ja representacion del demandande, en la cual, entre ofvas cosns,
manifestd que al demondante no se le iba n pagar, porexdstir clertos aswiivios que debian
resolverse. En ld. comupicacion erwlads, T parde demandada admitia que al
demandants se fe adeudalan los dinerus que reflejaba su formulardo K-1, perd expresd
que nw se le pagarfa porgue, enire otras cosas, ¢l demandants no habis quéridy suscribi

un borrader de acsterdo de separseion qua e fue sometide:

Yor a variety of rensons, s wive wHl not be sent to Patrick 1aday, The
separation agreement aBlempted to fully resolve matters belweoen ol
purtics involved, While Mr. Do Man s correct that lis K4 reflacted
income, the chirse of perlormance botween the parties ecessitated Fhat
certain capiinl be retained at the sompany. I is Important that all issues be
resolved prior to a final disbursement of the funds,

2. Aldemandante no se 1o pags basuma reflejida en su formulario K-1,

22, En sy Reconvencion, ka parle demandada le reclama al demandante por
dafios v perjuicios por sotive de su inceniphimivntg de sus debores de fiduda como
empleado de Ja parte demandada. Br gl pirialo 56 de so Conlestacidn, Ia parie
demandada sedala, entre otras cosas, que “cualyuier salario y/¢ bonificacion que se ke
eba al séfior De Man por garte de Ratden LP v/ o Aspire L eslé sujele & compensacion
por las dofos causados por of sehor De Man™ En el wlso 17 de sus defensas
afirmativas, la parte demandada alejra que “[fralquier compensacisn o bonificacitn
gue fos Demandeadpa pudivran deberle al sefior Do Man estd sujeta o ser compensnda en

funcion de kos dafios ocaslonados por tis actiaciones del sefor De Man”

7901 Cameron RBd, Ste 3-314, Austin, TX 78754 | info@texantransladon.com | 512-992-5467 # 1909027, pg. 81 21



D AC2016-2144
Partial Summary Judgment
Page 4 of 9

17.  According to his sworn statement and the documents submitted in support of his motion for
summary judgment, the Plaintiff was paid $200,000 on April 1, 2016, reducing the debt to $690,847.
18.  The Plaintiff terminated his employment relationship with the Defendant in 2016,

19, On July 1, 2016, the Defendant’s attorney wrote an email to the Plaintiff and told him that he
would be paid and that a draft separation agreement was being prepared (“l am drafting your separation
paperwork and | understand you will be paid in the narmal course of performance”).

20.  Onluly 18,2018, the Defendant’s attarney wrote a new email to the Plaintiff’s attorney, in which,
among other things, he stated that the Plaintiff was not going to be paid due to certain matters that had
to be resolved, In the notice sent, the Defendant admitted that the Plaintiff was owed the money
reflected on his K-1 form, but expressed that he would not be paid because, among other things, the

Plaintiff had refused to sign a draft separation agreement that was submitted to him:

For a variety of reasons, a wire will not be sent to Patrick today. The separation agreement
attempted to fully resolve matters between all parties involved. While Mr. De Man is
correct that his K-1 reflected income, the course of performance between the parties
necessitated that certain capital be retained at the company. it is important that all issues
be resolved prior to a final disbursement of the funds.

21.  The Plaintiff was not paid the amount reflected on his K-1 form.

22.  Inits Counterclaim, the Defendant sues the Plaintiff for damages due to his hreach of his fiduciary
duties as an employee of the Defendant. In Paragraph 56 of his Answer, the Defendant indicates, among
other things, that “any salary and/or bonus owed to Mr. De Man by Raiden LP and/or Aspire LP is subject
to compensation for damages caused by Mr. De Man.” In Subsection 17 of his affirmative defenses, the
Defendant alleges that “any compensation or bonus that the Defendants may owe to Mr. De Man is

subject to compensation depending on the damages caused by Mr. De Man’s actions.”

[left blank intentionally] [sin texto]
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23 Hn los pamabes 10 y 13 de su Declavacion Jurada del Iro. de agoste da
2818, =l Sr. Adam € Sinn expresa las mnzonies por lad cosles fa parte demandada
sntiends gue no viene cliigadaa pagar al demandaats los salarios y beneficios gue se by

adendan:

Mr. De-Man voluntarily separated from Raiden th 2016, There was
N agreement botween Ralden and My, D Mod which allowett Mi, De
Man, upon such a separation, to compel puyment to him of any
undistributinl amounts he may have earned. [n fack 1o the extenl it
applies, Raiden’s Limited Partnership Agieement, ..., expressty stated that
Mr. De Man tad so sech right and that sy Interest he had in Raiden at
the time of iz separation swas subject bo setaff for any harm he had causexd
Raiden, Siwillarly, Rajden’s ajreaments with its employecs reguired thein
te forfelt vapaid earnings upor a voluntary separation, ke Mr. e Mar's,-

Accordingly, Ralden did 5ot owe Mr, De Man 3 payable debt of
S890.BLY al the 2ind of 2615, and it doos ot cwrrendly awe My, De Man a
liquid and payable debt of $680,847.

2. Junke con su Declarscion fuzada, ¢l sefior Stnn acompaiié wr documento
Hlulado  *Secand Amended & Restated  Partnership  Agreesent”  de  Raiden
Comniedities, LP. con fichd del 30 de julto de 2012 Bsie documento s6lo aparece
fismadao por el codemandado Adam Sisn y no tivne Ia figma del demandante.

DISCUSIGN

L Rég!a 36.3 de los de Procedimiento Civil autoriza a este Tribwisl a dickar

sontencia sumaria oR an cano Gdande no exste controversla real sustaneial en cuante a
singis heecho material en w cnso. Lo Hegls dispone que cuande s¢ presente una
moion de sentencla sumaria v se sostenpa en la Rma proviita, la parke confraliy “ng
podid déscansar solamonte en las aseveraciones négacinhes CL}ﬁt(‘!_'lidaS en Hus
alegucinnes, sino que estard oblignda a contesiar en forma fan detaliada y esprecifica,
como lo haya hecho Ja parle promovente, T ho hacerls asi, se dictard la sentencia
- sunatia en su contm s procida,”
La Regla comilére diserecitn al fribngul de Drimera Instancia poara dar por

“admilida toda relacion de hechos expuesta on Tz mocion, que esté debidamente

fariada ¥ apoyada en la fornma en que Jo exige o precoplo, "a monos que psté

debidamerte camteovertida conforne lo dispone la Regla” La Regla tambidn: dizpone

¢ La parte desandanle ha'aducido en sos escritos que edte decyment v apberfo, Al il que fx
Eisputa solira sf of demandante es socio en ks empress demandadas, enta cortrovertia bs invra tesial o
inpide que dicleris santeueis paiclxl pargise of documentsn nu st friude por gl demarctante.
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23.  In paragraphs 10 and 11 of his Sworn Statement given on August 1, 2018, Mr. Adam C. Sinn
expresses the reasons why the Defendant believes he is not obliged to pay the Plaintiff the wages
and benefits owed to him:

Mr. De Man voluntarily separated from Raiden in 2016. There was no agreement
between Raiden and Mr. De Man which allowed Mr. De Man, upon such a separation, to
compel payment to him of any undistributed amounts he may have earned. In fact, to
the extent it applies, Raiden’s Limited Partnership Agreement, ..., expressly stated that
Mr. De Man had no such right and that any interest he had in Raiden at the time of his
separation was subject to setoff for any harm he had caused Raiden. Similarly, Raiden’s
agreements with its employees -required them to forfeit unpaid earnings upon a
voluntary separation, like Mr. De Man’s.

Accordingly, Raiden did not owe Mr. De Man a payable debt of 5890,847 at the
end of 2015, and it does not currently owe Mr. De Man a liquid and payable debt of
$690,847.

24.  Along with his Sworn Statement, Mr, Sinn attached a document titled, “Second Amended &
Restated Partnership Agreement” of Raiden Commodities, LP, dated July 30, 2013. This document
is only signed by Co-Defendant Adam Sinn and does not bear the Plaint.iff’s signature.?
DISCUSSION
Rule of Civil Procedure 36.3 authorizes this Court to issue summary judgment in a case when there
is no real, substantial controversy regarding any material fact in a case. The Rule indicates that when a
motion for summary judgment is filed and is sustained in the manner provided, the opposing party “may
not rely solely on the assertions or denials contained in its allegations, but would be required to answer in
such a detailed and specific manner, as the petitioning party has done. Failure to do so will cause the
summary judgment to be issued against [the opposing party] if applicable. “
The Rule grants discretion to the Trial Court to admit any narrative of facts set forth in the motion,
duly formulated and supported in the manner required by the provision, “unless it is duly contested as

provided by the Rule.” The Rule also decrees

! The Plaintiff has argued in his writings that this document is apocryphal. Like the dispute concerning whether the Plaintiff is a
partnerin the Defendants’ companies, this controversy is immaterial and does not prevent us from giving a partial sentence because
the document is not signed by the Plaintiff.

left blank intentionally] [sin texto]
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que [l Tritmnat n6 teadrd fa obligacion de corisiderar aquellos hechos™ que no tenen
nna referencin & prieba documental o declasaciones furades que wtablezean una

contreversia, véase, SLG Zapata-Rivera v, M. Montalvo, 189 DR A14, 433 (2013).

B Tribunel Supremo de Puerfo Rico ba sddarado gue, cusnde no existe
controversia real sugtancial di heclio, se favorece af emplon de lo seatentia stunaria
carma- mesanisine para descongestionar los caterdarios de-los iribunales: Melénduz

Gonziles v, M. Cuebas, Ine., 2015 TSR, 7 Bemos Perez v. Univish

178 DR, 200,

220 (A010). B promovido ne puede valerse de “la lacdnica aseveracion de que. jos
Teches netin on controversin,* Rames Pirer v, Unfeision, 178 DLE.R. a Ta pég 226,

Ei eale casn, homus examinado los documentos, ¥ éstos reflejan que ne existe
contraversia real susioncial sobre Jos hechos. Al momento de terninar su relacion con
n parte domantads, al demandante se le adeudaban S690,847 por concepe de ingreses
acumalades por &, segin reportados el Gobierne Ji: los Tétados Unidos en fn forma K-
para 2015, Se traty de una suma Huida, Hamps,y tras v, Colin v Otres, 153 DER,
54, 546 (2001).

sty cantidades corresponden a bos servictos prestades por ¢l demandanle vomo
comerclate {“rader®) para fa parle demandada, As( lo esgrimio la propia parte
demandada en rus alegaciories, al Insistit que el demandante s su empleads (y nuda
masy. U parte demandada estf obligada por sus alegaciones, Riae A;ﬁa\h glal v,
LA, 153 LPR 675, 693 (20003 Mariani ¥, Cheisty, 73 D.PR, 782, VR8-789 {1952);
véase, ademds, Ernesto Chiesa Apente, Tratade de Derecho Probatorio, Tome 1, pag,.
653 {“cuando upa parte hace una a!‘agaﬁifizi e Grrech obdigada por loategacion™),

La parie demandada wlegs que podin weiener at demandante el dinero goe st be
-debin por los servicios prestados, pero, la secclon 5 de b Ley N 17 de 1931, segiin
enmendada, dispune expresaments que "ningin palsend podrd descontar ni refener por
uingin matdve parte dol salario que devengarin los obreror”, sulva en las
citcunstancias que se exponen en el recepty, ninguna de las cunles esid presente. 29

LPR.A. see, 175; vénse, Seafares int Unjon de 'R, v, LRT, 90 PR, 697, 704 wic. 4

{19673
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that “[t]he Court will not have the obligation to consider those facts” that do not have a reference to

documentary evidence or sworn statements that establish a dispute.; see, SLG Zapata-Rivera v. .M. Montalvo,

189 D.P.R. 414,433 (2013).

The Supreme Court of Puerto Rico has clarified that, when there is no real, substantial disagreement of
fact, the use of the summary judgment is favored as a mechanism to clear the courts’ dockets. Melendez

Gonzalez v. M. Cuebas, Inc.,, 2015 T.S.P.R. 70; Ramos_Perez v. Univision, 178 D.P.R. 200, 220 (2010). The

Defendant cannot rely on “the laconic assertion that the facts are in dispute.” Ramos Perez v. Univision, 178

D.P.R. on page 226.

In this case, we have examined the documents, and these reflect that there is no real, substantial
controversy over the facts. Upon terminating his relationship with the Defendant, the Plaintiff was owed
$690,847 for his accumulated income, as reported to the United States Government on the K-1 form for 2015,

It is a liquid sum. Ramos and Others v. Colon and Others, 153 D.P.R. 534, 546 (2001).

These amounts correspond to the services provided by the Plaintiff as a trader for the Defendant. This
was claimed by the Defendant itself in its allegations, insisting that the Plaintiff was its employee {and nothing

more}. The Defendant is bound by its allegations. Diaz Ayala et af v. E.L.A., 153 D.P.R. 675, 693 (2001}; Mariani

v, Christy, 73 D.P.R., 782, 788-789 (1952); see, in addition, Ernesto Chiesa Aponte, Probate Law Treatise, Volume
11, page 655 (“when a party makes an allegation ..., it is bound by the allegation”).

The Defendant claimed that it could withhold the money owed to the Plaintiff for the services rendered,
but Section 5 of Act No. 17 of 1931, as amended, expressly states that “no employer may deduct or withhold
any part of the salary earned by the worker for any reason,” except in the circumstances set forth in the
provision, none of which is present. 29 LP.R.A. sec. 175; see, Seafarers Int. Union of P.R. v. .R.T., 94 D.P.R.
697, 704 esc., 4 (1967).

{left blank intentionally] [sin texto]
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Lo seccidin ¥ de fo Ley dispone que Ja violagion s Is norma anterior s onsider
cormaua defite menos grave. 29 LER.A, sec. 177,

Un patrono,-dé este moda, 1o puede compensar lo adeudado a un emplonde por
conicepto dé salario y beneficios, contra otras deudas que ol patrono rectame del
empleado. Lo contrariy, natoralmente, expondria a los emplesdos a que seles relengan
sus satarios bofo la alegacion de que el adeudan sumas ol patrone por wl
ingumplimiente de sas deberes,

La eontension de Ja parte demandada es que i demandante renungio a s salaria
al marcharse de la empresa, Pera eflo es contrario a Ja politica piables de ruoestra
jurisdiccion. Un ampleade no puede sor pendlizadt por oercer su derecho

constitucivral 3 escoger libremente s fabajo. Dolphin Int’l of PR, v, Ryder Truck

Lings, 1271).P. . 8G9, 545 (1991).

En su Declaracdién Jurada, ¢ codemandadn Adam € Sinn alegéd yne o
denmnglauiﬁ reruncib a susalario y bonificaciones por virtd det “Second Amended &
Restated Parinership Agreement” de Raiden Commodities, L2, Fsle documenio no
nparece fismado fior of demandante. T Artfouls 1206.4¢ Codiga Civit aclara que los
comntratos “solo pwduccn efects entre las partes que Jos olorgan v sus herederos” 51
EFR A sec. 3374 Al no haber ficmado el documentd, vf demandante no puede ser

obligado s renundiar al cabro deTo que se fe adeada.

La renuncia de derechos minca se prosume, Tastarn Simds, |nc. v. Bolg Comm,

Hank, 150 DR, 703, 720 (39965, Aungue el Articulo 4 ded Codigo Civil TOCOnGE gue

Ies derechios se pusden reaunclar, 31 LPR.A, sue. 4, of Tribone) Stpremo de Puerlo

Rico ha aclaradc que, para ser efectiva, una remmcia de derechos debe ser “clara,

terminonte,. exphicita ¢ inequivosa, Aungue se concede e pueds ser expresy o Rt

Jarenuncia de darechios en general no 5 presume ¥ e de estrichh inlerpretacion. N és

lito deducitla de expresiones de dndoss significocion” Quifiones Ouifiones v,
Quifidines lrizaery, 91 DP.R. 225, 266 (1964).

Ex un reqedsito indispensable de wida resuncta gue ¢sta sea dara e ineguivons,

Torreg Solis of al, v. AP.E et als, 136 D.PR, 302, 374315 {1994} Chico v Editorial

J 4
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Section 7 of the Law provides that the violation of the previous rule is considered a misdemeanor. 29

LP.RA, Sec, 177.

In this way, an employer cannot compensate what is owed to an employee for salary and benefits
against other debts that the employer claims from the employee. Otherwise, it would naturally expose

employees to their wages being withheld on the grounds that they owe sums to the employer for the breach

of thelr duties.

The Defendant contends that the Plaintiff resigned his salary upon leaving the company. But that is
contrary to the public policy. of our jurisdiction. An employee cannot be penalized for exercising his

constitutional right to freely choose his job. Dolphin Int’l of P.R., v. Ryder Truck Lines, 127 D.P.R. 869, 885
(1991).

In his Sworn Statement, Co-Defendant Adam C. Sinn alleged that the Plaintiff waived his salary and
honuses under the “Second Amended & Restated Partnership Agreement” of Raiden Commodities, LP. This
document does not appear as signed by the Plaintiff. Article 1209 of the Civil Code clarifies that contracts only
take effect between the issuing parties and their heirs.” 31 L.P.R.A. Sec. 3374. Having not signed the document,

the Plaintiff cannot be forced to waive the collection of what he is owed.

The waiver of rights is never presumed. Eastern Sands, Inc. v. Roig Comm. Bank, 150 D.P.R. 703, 720

(1996). Although Article 4 of the Civil Code recognizes that rights may be waived, 31 LP.R.A. Sec. 4, the
Supreme Court of Puerto Rico has clarified that, to be effective, a waiver of rights must be “clear, outright,
explicit, and unequivocal, Although it grants that it may be express or tacit, the waiver of rights in general is
not presumed and is strictly interpreted. it is not lawful to deduce it from expressions of doubtful significance.”

Quinones Quinones v. Quinones Irizarry, 91 D.P.R. 225, 266 {1964).

It is an indispensable requirement of any waiver that it be made in a clear and unequivocal

manner. Tarres Solis et al. v. A.E.E. et als., 136 D.P.R,, 302, 314-315 (1994)}; Chico v. Editorial

[ieft blank intentionally] [sin texto]
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Ponce, Inc, 101 D.P.R. 759, 778 (1%73) Mendoza Aldarondo v. Asociaciom Bmpleados,

94 DR, 564, 377 {1967),

En este.cane, la parte demandada no ha ofrecide singuna evidencia que tendaa
estsblecer que el demandante renuncié a su derecho a cobrar por sus servicios. Dicha
tenuncia no puede inferire del hecho de goo & demandane biaya decidido abandonar
fa eraprosa,

la parte demandaids alepa que desea cumpensar la denda del demandante
contra los dehos gue fo ocasiond ¢ dernandanie @ las empresas por sucontucta
wrticira, Conforme al Articulo 1150 del Codige Civil, para que dos dendas sean

compensadas, s requicke gue ambes sean Houidas v esigibles, 31 LPR.A-sec. 3222,

Fusntes Leduc v. Apante, 63 DR, 194, 199 (1944} (" para que la compensacion proceda
o necesario. que exista un crédito Hguidn y axipible™),

La deuda de Ia parte demandada hacin e denumdante, segan hemet sefialado, es
liquida v exigible y surge d¢ Jox servicios prestades por o damandante n lay empresas.
Esta deuds mo puede ser compensada contea los dafios -y peduicios que la parte
dewandada veclama contra ¢l demandsnte, porgue estos dafios no constituyen una
surna Haqaida vl son exigibles, Bast tiaio o Tribunal los determine v adjodique.

En sy oposicion a Ia mucidn de sentencia semaria la pacte demanéad:l alega que
ja dectarasian jurada del sefior Sinn "proves lag razones por las cuales af sefior de hMan
10 5¢ le adeudan los $690,847 que ate reclamia.”  La-eenclusion del codemandado de
ue ne se le adenda nada al demandante 28 una cuestion de desecho gue puede ser
adjudicada yomariamenie por este Tribunal.

Este loro entiende gque las razones aduckias por la parte demundeds para

metenerie al demandante sus inpresos generados para 2015 no es valida, Prorede, por o

tanto, que dichemes sentencls sumarta parclal concediende el remedio solicitadn,

POR LOS FUNDAMENTOS EXPRESADOS, se diets genlends  parctal
declarando <on Tugar b mocioa de sentenda sumarts pascial presenlada por Ja
parte demandante v se ordens a la parte dessandadn a pager solidariamente al

demandante §a suma adeudada de $590,847 ¥ que iz fue retenida al demandante par Jus
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Ponce, In¢., 101 D.P.R. 759, 778 (1973} Mendoza Aldarondo v. Asociacion Empleados, 94 D.P.R. 564, 577 (1967).

In this case, the Defendant has not offered any evidence that establishes that the Plaintiff waived his
right to charge for his services. Such waiver cannot be inferred from the fact that the Plaintiff decided to leave
the company.

The Defendant alleges that it wishes to compensate the Plaintiff's debt against the damages caused by
the Plaintiff to the companies for his tortious behavior. According to Article 1150 of the Civil Code, for two debts

to be compensated, it is required that both be liquid and enforceable. 31 L.P.R.A. Sec. 3222. Fuentes Leduc v.

Aponte, 63 D.P.R. 194, 199 (1944) (“for compensation to proceed a liquid and enforceable credit must exist”).

The Defendant’s debt to the Plaintiff, as we have stated, is liquid and enforceable and arises from the
services provided by the Plaintiff to the companies. This debt cannot be compensated against the damages that
the Defendant claims against the Plaintiff because these damages do not constitute a liquid sum, nor are they
enforceable until the Court determines and adjudicates them.

[n its opposition to the motion for summary judgment, the Defendant alleges that Mr. Sinn’s sworn
statement “provides the reasons why Mr. De Man is not owed the 5690,847 he claims.” The Co-Defendant’s
conclusion that the Plaintiff is not owed anything is a matter of law that can be summarily adjudicated by this
Court.

This forum understands that the reasons adduced by the Defendant to withhold the income generated
by the Plaintiff in 2015 are not valid. it is therefore appropriate that we issue a partial summary judgment
granting the requested remedy.

DUE TO THE REASONS EXPRESSED, a partial judgment is issued sustaining the motion for partial
summary judgment filed by the Plaintiff and the Defendants are ordered to jointly pay the Plaintiff the amount

owed of $690,847, which was retained from the Plaintiff by the

[left blank intentionally] [sin texte]
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dernindaddas Aspies Commodites, LP v Raiden Commodites, L Se divta senmewia
parcal o este etipa por ko oxisl motivo pasi posporerda Busty & final ded pledn.
Teatindose de wng contneesia sifee 4 page de ek servicdes ¥ bondficaciones do an
cenpleado, ol Tribnnat fija s b parie demandads Iemorares Ge abogads g favor de la
parie Goraidante en wrs cvantte del 195 def total, conform s 1o somiemplado par a
Loy, 32 LPRA, e, 3415, pima un iotl de SIES705 por sufcepio de honorarios de
sbmgada, o suma [ormaed frack: da 1 sentericia,

REGISTRESE ¥ NOTIEIQU SE,

En Bayamin, Pusrto.Rico, # 27 de dickeenbm de 5NA,

Muziere G blemdifanad s
sENTDS AT
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Defendants Aspire Commodities, LP and Raiden Commodities, LP. Partial sentence is granted at this stage
because there is no reason to postpone it until the end of the lawsuit. In the case of a dispute over the payment
for an employee’s services rendered and bonuses, the Court sets the Defendants’ attorney fees in favor of the
Plaintiff in an amount of 15% of the total, as provided by Law, 32 L.P.R.A. Sec. 3115, for a total of $103,627.05
in attorney fees. This sum will form part of the judgment.

TO BE RECORDED AND NOTICE GIVEN.

In Bayamaon, Puerto Rico, December 27, 2018.

[signature]
Signed ANDINO OLGUIN ARROYO
SENIOR JUDGE

|dentifier Number:
SENZ201800 0928000
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| CERTIFY that the preceding is an COMMONWEALTH OF PUERTO RICO
exact and faithful copy of the [crest with balance scales]
original found in the case files. A TRIAL COURT

. SUPERIOR COURT OF BAYAMORN
Subject to payment of fees +GENERAL COURT OF JUSTICE®
] For official use

[initials} DHAH
In Bayamon, Puerto Rico on D111

September 20, 2018
By: Laura |. Santa Sanchez,
Licensed Professional
Secretary
By: J Marie Hernandez
Assistant Court Secretary

[end of translation] [fin de la traduccion]
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NO.

Patrick A.P. De Man IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

Raiden Commodities, L..P., and

__ JUDICIAL DISTRICT
Aspire Commodities, L.P.

DECLARATION OF PATRICK A.P. DE MAN

1. My name is Patrick A.P. De Man. I am over twenty-one (21) years of age, am
of sound mind, and am otherwise capable of making this Declaration. The facts stated in this
Declaration are within my personal knowledge and are true and correct,

2. [ own a judgment against Raiden Commodities, L.P., and Aspire Commodities,
L.P., Defendants. An authenticated copy of the judgment, a copy of the clerk’s certification, a
certified translation of the judgment, and the Notice of Filing of Foreign Judgment will be filed

along with this Declaration pursuant to Chapter 35 of the Texas Civil Practice and Remedies

Code.
3. The name and last known post office address of one judgment debtor is:
Raiden Commodities, L.P.
1302 Waugh Drive #539,
Houston, Texas 77019
4. The name and last known post office address of the other judgment debtor is:

Aspire Commodities, L.P.
1302 Waugh Drive #539,
Houston, Texas 77019




5. The name and post office address of the judgment creditor is:
Patrick A.P. De Man
URB Sabanera Dorado

544 Corredor del Bosque
Dorado, PR 00646

6.. The name and post office address of the judgment creditor’s attorney is:
Chris Reynolds
Reynolds Frizzell LLP
1100 Louisiana Street, Suite 3500
Houston, Texas 77002

(713) 485-7200 Telephone
(713) 485-7250 Facsimile

My name is Patrick Antonius Petrus De Man, my date of birth is January 14, 1974, and
my address is URB Sabanera Dorado, 544 Corredor del Bosque, Dorado, Puerto Rico, 00646,
United States of America. Ideclare under penalty of perjury that the foregoing is true and correct.

Executed in the Municipality of Dorado, Commonwealth of Puerto Rico, on the 29th day

Patrick A.P. De Man, Declarant

of October, 2019.




