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CAUSE NO, 2019-79857A

PATRICK A.P. DE MAN IN THE DISTRICT COURT
VS.
615T JUDICIAL DISTRICT
ELECTRIC RELIABILITY COUNCIL OF
TEXAS INC., GARNISHEE

RAIDEN COMMODITIES, L.P. AND
ASPIRE COMMODITIES, L.P.,
DEFENDANTS
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HARRIS COUNTY, TEXAS
PATRICK A.P. DE MAN’S RESPONSE TO EMERGENCY MOTION TO DISSOLVE
WRIT OF GARNISHMENT
PARTIES
L. PATRICK A.P. DE MAN is "Plaintiff, Judgment Creditor and Garnishor" and 1s represented
by William C. Boyd and Richard Fason of Patterson, Boyd & Lowery, P.C., 2101 Louisiana St.,

Houston, Texas 77002,
2. RAIDEN COMMODITIES, L.P. and ASPIRE COMMODITIES, L.P. are "Defendants and
Judgment Debtors™ and are represented by Benjamin T. Pendroff of Barnes & Thomburg LLP, 2121
N. Pearl St., Suite 700, Dalias, Texas 75201.
3. ELECTRIC RELIABILITY COUNCIL OF TEXAS INC., GARNISHEE, (hereinafter
“ERCOT™) has not made an appearance and has been non-suited.

FACTS
4, On December 27, 2018, the Trial Court of the Superior Court of Bayamon, Commonwealth
of Puerto Rico, issued a final judgment. The enforcement of the judgment has not been stayed.
Judgment Debtors sought an appeal of the judgment in Puerto Rico which was subsequently

affirmed by the Court of Appeals in Puerto Rico. In furtherance of the enforcement of that valid




final judgment, Plaintiff/Judgment Creditor domesticated the judgment in Texas on November 1,
2019, by filing a notice of filing of foreign judgment pursuant to the Uniform Enforcement of
Foreign Judgments Act adopted in Texas in Tex. Civ. Prac. & Rem. Code Ann. § 35.001 (West
2015). Chapter 35 is usually cited as the “Uniform Enforcement of Foreign Judgments Act” or
UEFJA (hereinafter “UEFIA™). § 35.002. No motion to vacate the judgment or motion for new
trial was filed within 30 days of the date of the domestication of the judgment. No supersedeas
bond has been filed suspending enforcement of the judgment. The court’s file in cause #2019-
79857 shows that notice of the filing of the foreign judgment was provided to the Judgment
Debtors/Defendants pursuant to UEFJA on November 8, 2019, by mailing copies of the foreign
Judgment by regular and certified mail to the Judgment Debtors as allowed under UEFJA. See the
affidavit of Melissa Hyland filed with the court on November 27, 2019, On November 27, 2019,
this Court issued a writ of garnishment in this cause #2019-79857A for garnishment of ERCOT,
Garnishee, in furtherance of collection of the judgment. On or about December 13, 2019, ERCOT
was served with the writ of garnishment. On December 18, 2019, the Ancillary Court granted a
Temporary Restraining Order which ordered the Judgment Debtors to hold funds in a segregated
account of the Judgment Debtors choosing. Even if the court had granted a two week extension of
the Temporary Restraining Order, the Temporary Restraining Order freezing such funds would
expire before the Temporary Injunction hearing scheduled for January 30, 2020, could be
conducted. PATRICK A.P. DE MAN filed a notice of non-suit of this garnishment action after being
informed by counsel for Truman Spring, counsel for JP MORGAN CHASE, that sufficient funds
were garnished in the garnishment action, CAUSE NO. 2019-79857B, Patrick A.P. De Man Vs. JP

Morgan Chase, Garnishee.




RESPONSE

5. The Court Should Deny the Motion to Dissolve Because Plaintiff’s Non-Suit Makes
the Motion Moot
A. Judgment Creditor and Plaintiff non-suited the garnishment action and renders the

motion moot. The funds held, by ERCOT, are no longer under the writ of garnishment. Attorney

for ERCOT called Richard Fason on December 31, 2019 to ask for an extension of time to answer
the garnishment action., At that time, it was decided by Plaintiff in Judgment and Creditor

PATRICK A.P. DE MAN to non-suit the garnishment since sufficient funds appeared to have been

trapped in the writ of garnishment served on JP MORGAN CHASE. On December 31, 2019, a non-

suit of the garnishment was filed in this garnishment of ERCOT.

6. The Court Should Deny the Motion to Dissolve the Writ of Garnishment Because the
Judgment Debtor has not Proved that the Judgment is Not Entitled to Full Faith and
Credit
A. Judgment Creditor does have a valid and subsisting enforceable judgment. Under

constitutional principles of federafism and comity, full faith and credit must be given in each state

{o the public acts, records, and judicial proceedings of every other state. U.S. CONST. art. 1V, §

1;28 U.S.C. § 1738. Accordingly, Texas is required to enforce a valid judgment presented from

another state. See Bard v. Charles R. Myers Ins. Agency, Inc., 839 S.W.2d 791, 794 (Tex. 1992).
B. The party seeking to enforce a foreign judgment has the initial burden to present a

judgment that appears on its face to be a final, valid, and subsisting judgment. Mindis Metals, Inc.

v. Oilfield Motor & Conirol, Inc., 132 S.W .3d 477 (Tex. App.—Houston [14th Dist.] 2004), 132

S.W.3d at 484, When a judgment creditor files an authenticated copy of a foreign judgment

pursuant to the UEFTA, as in this case, a prima facie case for its enforcement 1s presented. AMitchim




v. Mitchim, 518 S.W.2d 362, 364 (Tex. 1975); Mindis Metals, 132 S.W.3d at 484. The burden then
shifts to the judgment debtor to prove by clear and convincing evidence that the foreign judgment
should not be given full faith and credit. Mindis Metals, 132 S.W.3d at 484, Dear v. Russo, 973
S.W.3d 445, 446 (Tex. App.—Dallas 1998, no pet.): Reading & Bates Consitr. Co. v. Baker Energy
Res. Corp, 976 S.W.2d 702, 712 (Tex. App.—Houston [1* Dist.] 1998, pet. denied); Russo v.
Dear, 105 S.W.3d 43-46-47 (Tex. App.—Dallas 2003, pet. denied); BancorpSouth Bank v. Prevot,
256 S.W.3d 719, 722 (Tex. App—Houston [ 14" Dist.] 2008, no pet.).
7. Judgment Debtor Has Not Met the Burden to Show the Judgment Is Not Entitled to

Full Faith and Credit

A. The Judgment Debtor has not met its burden of showing the judgment in this case
should not be given full faith and credit. Once the judgment creditor makes the prima facie case,
the judgment debtor has the burden of showing that the judgment is interlocutory or subject to
modification under the law of the rendering state, that the rendering court lacked jurisdiction, or
that the judgment was procured by fraud or is penal in nature. Russo, 105 S.W.3d at 46. See also
Knighton v. Int’l Bus. Mach. Corp., 856 S.W.2d 206, 209 (Tex. App.—Houston [1st Dist.] 1993,
writ denied); State ex. rel. Clanton v. Clanton, 807 S.W .2d 844, 846 (Tex. App.—Houston [14th
Dist.] 1991, no writ); Karstetter v. Voss, 184 S.W.3d 396, 401 (Tex. App.—Dallas 2006, no pet.),
Jonsson v. Rand Racing, LLC, 270 S.W.3d 320, 323-24 (Tex. App.—Dallas 2008, no pet.)
(applying the same burden shifting rule even in the case of a default judgment in the foreign state);
Boves v. Morris Polich & Purdy, LLP, 169 S.W.3d 448, 455 (Tex. App.—FI Paso 2005, no pet.).
Under the Full Faith and Credit Clause of the United States Constitution, the burden of showing
the invalidity of a foreign judgment rests upon the one attacking that judgment. Trinity Capital

Corp. v. Briones, 847 S.W.2d 324, 326 (Tex. App.—El Paso 1993, no writ). Under UEFJA, when




a judgment creditor introduces a properly authenticated copy of a foreign judgment, the burden of

establishing why it should not be given full faith and credit shifts to the judgment debtor. Ward v.

Hawkins, 418 S.W.3d 815, 821 (Tex. App.—Dallas 2013, no pet.); Markham v. Diversified Land

& Expl. Co., 973 S.W.2d 437, 439 (Tex. App.—Austin 1998, pet denied). Recitals in a foreign

judgment are presumed to be valid and the attacker has the burden to produce evidence showing a

lack of jurisdiction. Markham v. Diversified Land & Expl. Co., 973 S.W.2d 437, 439 (Tex. App—

Austin 1998, pet. denied). See also Ward v. Hawkins, 418 S.W.3d 815, 825 (Tex. App.—Dallas

2013, no pet.). The Defendants/Judgment Debtors have yet to meet this burden.

8. The Judgment Shows On Its Face That It Is a Final Enforceable Judgment and the
Defendants Have Not Met Their Burden Of Proof That the Judgment Is Not a Final
Judgment Entitled To Full Faith and Credit
A.  The law of Puerto Rico, the forum of the court rendering judgment, states that the

judgment domesticated in this case is a final judgment. In order to be entitled to full faith and

credit, the foreign state judgment must, at a minimum, be final, as opposed to interlocutory. The

Full Faith and Credit Clause of the United States Constitution, U.S. CONST. art. IV, § 1, requires

that a court give full faith and credit to the public acts, records, and judicial proceedings of every

other state. Bard v. Charles R. Myers Ins. Agency, Inc., 839 S.W.2d 791, 794 (Tex. 1992). The
finality of a judgment or order is controlled by its substance, not by its label, or title, or form.

Mindis Metals, Inc., 132 S.W.2d at 482. The Defendants are wrong in applying Texas Law in

determining whether the judgment is a final judgment under Puerto Rico Law. The law of the

foreign state determines whether it is final or interlocutory. Id; Mindis Metals, Inc., 132 S.W.3d at

484: Dearv. Russo, 973 S.W.3d 445, 447 (Tex. App.—Dallas 1998, no pet.) (stating that the Texas

court examining the finality of the foreign state judgment cannot rely on Texas law as it relates to




the requirement for final judgments or any presumption that Texas law is the same as the foreign
state’s law); Bahr v. Kohr, 928 S.W.2d 98, 100 (Tex. App.—San Antonio 1996, writ denied),
RESTATEMENT (SECOND) CONFLICTS OF LAW § 92 (1971). When a judgment creditor
files an authenticated copy of a foreign judgment that appears to be a final, valid and subsisting
judgment, the judgment creditor makes a prima facie case for the judgment’s enforcement that
may only be overcome by clear and convincing evidence to the contrary. Mindis Metals, Inc., 132
S.W.3d at 484. See attached hereto as Exhibit 1 is the affidavit of Hon. German J. Brau Ramirez,
law professor and former trial court judge, wherein Hon. German J. Brau Ramirez states how and
why the partial judgment issued by the Superior Court in Puerto Rico is a final judgment under
Puerto Rico law. See attached Exhibit 1, the affidavit of Hon. German J. Brau Ramirez. Per Puerto
Rico Rule of Civil Procedure 42.3, in a case involving several claims, a court can sever a particular
* count from the rest and adjudicate that particular count as final provided that the Judge of the court
(1) expressly concludes that there is no reason for postponing the pronouncing of judgment on
the claim until conclusion of the suit and (2) expressly directs for the judgment of record be
entered. Once the Judge of the court reaches this conclusion and said direction is made, the
partial judgment is made final. See attached Exhibit 1 the affidavit of Hon. German J. Brau
Ramirez citing Rodriguez v. Hospital, 186 D.P.R. 889, 906 (2012) and U.S. Fire Insurance Co. v.
A.EE,151 D.P.R. 962 967-968 (2001). As required by the applicable rules of procedure of Puerto
Rico and case law of Puerto Rico, the judgment in this case includes the express conclusion that
there is no reason to postpone the pronouncing of the judgment on the claim until the end of the
suit and directs the judgment to be entered of record. See attached Exhibit | the atfidavit of Hon.
German J. Brau Ramirez. Also see final paragraph of the transiation of the December 27, 2018,

judgment attached hereto as Exhibit 2, and already on file with the court.




9. Judicial Estoppel Precludes Defendants/Judgment Debtors from Asserting the
Judgment Is Not a Final Judgment
A. The Defendants are judicially estopped from asserting that the judgment is not final

as the Defendants had previously sought to appeal the judgment in Puerto Rico as a final judgment

in Puerto Rico. The Court of Appeals in Puerto Rico accepted jurisdiction of the appeal confirming
that the judgment in this case was a final judgment. See attached Exhibit 1, the affidavit of Hon.
German J. Brau Ramirez. Defendants/Judgment Debtors now take a contrary position that the
judgment is not final and are judicially estopped form doing so. Judicial estoppel precludes a party
who successfully maintains a position in one proceeding from afterwards adopting a clearly
inconsistent position in another proceeding to obtain an unfair advantage. Ferguson v. Bldg
Materials Corp of Am., 295 S.W.3d 642, 643 (Tex. 2009); Pleasant Glade Assembly of God v.
Schubert, 264 SSW.3d 1, 6 (Tex. 2008) (contradictory positions in scme proceeding may raise
issues of judicial admission but not doctrine of judicial estoppel). The doctrine 1s not intended to
punish mere inadvertent inconsistencies, but “to prevent parties from playing fast and loose with
the judicial system for their own benefit”. Ferguson v. Blde. Materials Corp of Am., 295 S.W.3d
642, 643 (Tex. 2009); see Moore v. Neff, 629 S.W.2d 827, 829 (Tex. App.—Houston [ 14th Dist.]
1982, writ ref’d n.r.e.) (judicial estoppel only applies, if the prior assertion was not made
inadvertently or by mistake, fraud, or under duress). The elements of judicial estoppel are:

e A sworn, prior inconsistent statement made in a prior judicial proceeding.
¢ The successful maintenance of the contrary position in the prior action.

¢ The absence of inadvertence, mistake, fraud, or duress in the making of the
prior statement.

o A statement was that was deliberate, clear, and unequivocal.

National Loan Investors, L.P. v. Taylor, 79 S.W.3d 633, 637 (Tex. App.—Waco 2002, pet.

denied); see also Dallas Sales Co. v. Carlisle Silver Co., 134 §.W .3d 928, 930-931 (Tex. App.—




Waco 2004, pet. denied) (since purpose of judicial estoppel is to preserve integrity of prior
proceeding, it makes sense to apply law applicable in that proceeding); 9 Dorsaneo, Texas
Litigation Guide § 135.04 (2019).
10. Judgment Debtors/Defendants Are Judicially Estopped From Statements by
Attorneys in the Puerto Rico Appeal
A. Many courts have recognized that statements on the record by an attorney, although
not sworn testimony, will give rise to judicial estoppel if that attorney’s client seeks to assert an
inconsistent position in a subsequent proceeding. Goldman v. White Rose Distributing Co., 936
S.W.2d 393, 398 (Tex.App.— Fort Worth 1996) vacated pursuant to settlement, 949 SW.2d 707
(Tex. 1977) (statements made by attorney during first trial were sufficient basis for judicial
estoppel); Carroll Instrument Co. v. B.W.B. Controls, Inc., 677 S.W.2d 654, 659 (Tex.App.—
Houston [1% Dist.] 1984, no writ) (the party was bound by the attorney’s statement during
argument to the court); OAIC Commercial Assets v. Stonegate Village, L.P., 234 S.W.3d 726, 742
(Tex.App.— Dallas 2007, pet. denied) (statement by attorney of record describing a party’s position
may form basis for judicial estoppel). As stated by the Dallas Court of Appeals in Webb v. Ciry of
Dallas, 211 S.W.3d 808, 820 (Tex.App.— Dallas 2006, pet. denied):
“The doctrine Jof judicial estoppel] is designed to protect the integrity of the judicial
process by preventing a party from "playing fast and loose" with the courts to suit its own
purposes. [citations omitted|. Although the doctrine is most commonly applied to the sworn
statements of wilnesses, if also applies to the statements of attorneys explaining their
clients' position in the litigation.” (Emphasis Added).
In Matthews v. State, 165 S.W.3d 104, 109-110 (Tex.App.— Fort Worth 2005, no pet.), the Fort

Worth Court of Appeals held that a party was “judicially estopped from arguing that Appellant




lacked standing™ and quoted from Goldman v. White Rose Distributing Co. to make the point that
arguments made by counsel in the first proceeding will give rise to judicial estoppel preventing
inconsistent positions in subsequent proceedings. See also, Brotherton v. Springbrook Apartments,
Lid., (Tex.App— Fort Worth, September 30, 2010, n.p.h.) (Memorandum Opinion) (02-10-003-
CV) (*When counsel argued the defendants’ motions to dismiss the Arizona Action, he bound
them to the legal position that he expressed,” and judicial estoppel prevented an inconsistent
position in a subsequent action.)
11.  The Judgment Was Affirmed by the Puerto Rico Court of Appeals

A. As indicated by Exhibit 3, the judgment in this case was affirmed by the Puerto
Rico Court of Appeals after appeal by the Judgment Debtors. Judgment Debtors represented that
the judgment was a final judgment to the Court of Appeals in Puerto Rico in order for The Court
of Appeals of Puerto Rico to exercise jurisdiction over the appeal. See attached hereto as Exhibit
3 is a translated copy of the Procedural Letter Regarding Mandate issued by the Bayamon Judicial
Region Appellate Court, General Judicial Court, Commonwealth of Puerto Rico, showing the
results of the appeal. Further, the applicable legal authority of Puerto Rico shows the judgment is
a final subsisting judgment on its face. See attached Exhibit 1 the affidavit of Hon., German J.
Brau Ramirez, The judgment shows on its face that it is a final enforceable judgment, and the
Defendants have not met their burden of proof that the judgment is not a final judgment entitled to
full faith and credit.

B. Plaintiff in Judgment asks the Court to take judicial notice of the laws of Puerto
Rico as described in the attached affidavit of Hon. German J. Brau Ramirez,
12. Judgment Debtors Lack Standing to Dissolve the Garnishment Based on Defects in

the Garnishment Affidavit




A. The assertions that (a) the debt is just, due, and unpaid; (b) within the plaintift’s
knowledge, the defendant does not possess property in Texas subject (o execution sufficient to
satisfy the debt; and {c¢) the garnishment is not sought o injure the defendant or the garnishee; and
(d) the plaintiff has a valid, subsisting judgment and makes an affidavit stating that, within the
plaintiff’s knowledge, the defendant does not possess property in Texas subject to execution
sufficient to satisfy the judgment in the affidavit concerning the defendant’s lack of property in
Texas subject 1o execution, are for the beunefit of the garnishee. See Carnyvon Lake Bank v.
Townsend, 649 S'W.2d 809, 811 (Tex. App—Austin 1983, writref’d n.r.e.) (statements in
garnishment affidavit for benefit of the Garnishee. 1t is designed to spare the garnishee the expense
and vexation of a suit in which the garnishee has no interest, unless no other property of the debtor
is available to satisfy the creditor’s judgment.

B. Omission of the required statement from the Plaintiff’s affidavit may serve as a
basis for quashing the writ on the garnisfiee’s maotion, or the garnishee may waive the omission
by appearance and answer, The Garnishee, ERCOT, has been non-suited and has not otherwise
made an appearance or sought any refief in this matter, Attorney for ERCOT Elliott Clark of
Winsted, PC stated that since the garnishment of ERCOT was being non-suited that ERCOT would
not file an answer or otherwise make an appearance. The mere faifure to include such language in
the aftidavit will not render the garnishor liable to the debtor for wrongful garnishment. Canyon
Lake Bank v. Townsend, 649 S.W.2d 809, 811 (Tex. App.—Austin 1983, wrii ref’d n.r.e.). The
record and the evidence show that the Plaintift/Garnishor/Judgment Creditor meets each of the
requirements for issuance of a writ of garnishment under the applicable subsection of section
63.001 of the Texas Civil Practice and Remedies Code.

“A writ of garnishment is available if:

10




(3) a plaintiff has a valid, subsisting judgment and makes an affidavit stating
that, within the plaintiff’s knowledge, the defendant does not possess
property in Texas subject to execution sufficient to satisfy the judgment.”
Tex. Civ. Prac. & Rem. Code § 63.001 (LexisNexis),

C. The statements contained in the affidavit of Richard Fason on file with the court
are true and support the writ of garnishment with respect to the requirement that the Garnishor has
no knowledge of any property of the Defendants within the state, subject to execution, sufficient
to satisty the judgment. See Tex. Civ. Prac. & Rem. Code §63.001(2). (3). To be entitled to
issuance of a writ of garnishment, the Garnishor needs to prove only a lack of knowledge of any
such property, not that no such property existed. Black Coral Inv. v. Bank of the Southwest, 650
S.W.2d 135, 136 (Tex. App.—Houston [14th Dist.] 1983, writ ref’d n.r.e.}; 3 Dorsaneo, Texas
Litigation Guide § 42.04 (2019).

13. Defects, if any, in Affidavit in Support of Garnishment Are Curable

A, The record shows that any defect in the affidavit in support of the writ of
garnishment is merely a defect in form in the jurat of the affidavit. The remedy is to file a corrected
affidavit curing the defect in the jurat, which Judgment Creditor did. See e.g. Malatesta v. Dove
Meadows Homeowners Ass'n, No. 01-08-00772-CV, 2009 Tex. App. LEXIS 9718 (Tex. App.—
Houston [Ist Dist.] Dec. 22, 2009) (summary judgment affirmed holding defect in jurat was of
form and not substance and signed sworn statement was still an atfidavit); Billingslea v. State, 160
Tex. Crim. 244, 268 S.W.2d 668 (1954) (holding that variance between affiant’s signature and
name of affiant recited in jurat is defect of form that can be corrected). Defendants cite no authority
that the defect in the affidavit cannot be cured. In any event, defects in the affidavit have been

waived.

11




14, Attorneys Can Sign Affidavits as Agent for a Plaintiff When Necessary and Proper
A. In Texas, Rule 14 of the Texas Rules of Civil Procedure allows an attorney to sign
an affidavit on behalf of the party and states as follows:
“Whenever it may be necessary or proper for any party to a civil suit or
proceeding to make an affidavit, it may be made by either the party or his
agent or his attorney.” Tex. R. Civ. P. 14
Since the affidavit in support regarding assets was to state facts including that lack of knowledge
of assets subject to execution that could satisfy a judgment, the signing of the affidavit by Richard
Fason is proper and was necessary. The rules of procedure allow the affidavit in support of the
writ of garnishment 1o be signed by the attorney for the judgment creditor.
15, The Court Should Deny the Motion to Dissolve the Writ of Garnishment Because the
Writ of Garnishment Is Not Defective
A. Defendants are wrong in stating that funds held in some undisclosed bank account
are subjeet to execution in Texas. Funds held by a 3" person on behalf of the Judgment Debtor are
not subject to fevy by writ of execution. For a sheriff or constable to “levy” on property simply
means for the sheriff or constable to take control and custody of the property. See Wilkinson v.
Goree, 18 F.2d 455, 456 (5th Cir. [Tex.} 1927). Since the funds alleged to have been segregated
pursuant to the Temporary Restraining Order are not subject to a levy by a sherifl or constable,
they are not subject o execution. 9 Dorsaneo, Texas Litigation Guide § 132.03 (2019).
A writ of execution is the principal process for the collection of money judgments. Tex. R. Civ. .
621. Issued by the clerk and delivered to any sheriff or constable in Texas, the writ empowers the
officer to levy on a debtor’s nonexempt real and personal property within the officer’s county, sell
‘ the property at public auction, and apply the proceeds toward satisfaction of the judgment. Tex. R.

Civ. P. 622, 630, 637. 9 Dorsanco, Texas Litigation Guide § 132.03 (2019},

12




B. The Defendants/Fudgment Debtors cite no authority for the proposition that funds
held in a bank account are subject to levy by a sheriff or constable by writ of execution.
16. At The Time of Signing the Affidavit in Support of the Application for Writ of

Garnishment There Was No TRO

A. At the time the Plaintiff’s attorney signed the affidavit in support of the application
for writ of garnishment, there was no TRO. Therefore, the existence of the TRO and whether the
Defendants complied with the TRO is irrelevant to the issue whether the affidavit in support of the
application for garnishment was true and correct at the time it was signed. The TRO was granted
almost two weeks after the affidavit in support of the application for writ of garnishment was
signed.
17. TRO Has Expired By Its Own Terms

A. Even if funds in a bank account could be levied upon by sheriff or constable by writ
of execution, the Temporary Restraining Order has expired by its own terms. The TRO did not
require that the funds be held in Texas and did not require the Judgment Debtors to disclose where
the funds were being held or the name of the institution where such funds were being held. Even
if the Defendant complied with the TRO, funds frozen in some undisclosed, segregated bank
account is not evidence that the Plaintiff’s counsei falsely stated that there was no property in
Texas subject to levy to satisfy the almost $800,000 judgment. As far as the Judgment Creditor
knows, any such segregated account could well be in Panama and beyond the reach of creditors.
i8. Judgment Creditor Is Not Aware of and Judgment Debtors Have Not Identified Any

Assets in Texas Subject to Execution That Could Satisfy the Judgment

Al If there are assets subject to levy by writ of execution, the Judgment Debtors have

not identified them either in response to post judgment discovery in Texas, in response to discovery

13




in Puerto Rico, nor n the affidavit of Adam Sinn. In the affidavit of Adam Sinn attached to the
motion to dissolve, a conclusory statement is made about assets subject to levy which is not
evidence to justify a dissolution of the garnishment. The Judgment Debtors are electricity
commodities trading companies and are not known to have equipment, inventory, or other personal
property that could be levied upon by a writ of execution to satisfy an almost $800,000 judgment.
FFurther, no real estate in the name of the JTudgment Debtors was known that can form the basis of
a levy by writ of execution in satisfaction of this almost $800,000 judgment. Defendants have not
moved to substitute property, of equal value as that garnished, for the garnished property. Tex. R.
Civ. P. 664. If sufficient property of the Defendants has been located to satisty
the garnishment order, the court may authorize substitution of one or more items of Defendants’
property for all or part of the garnished property, after making findings as to the value of the
property to be substituted, Tex. R. Civ. P. 664. This procedure has not been sought by the Judgment
Debtors. This procedure operates as an incentive to the Judgment Debtors to produce property in
satisfaction of the debt to the Garnishor. Black Coral Inv. v. Bank of the Southwest, 650 S.W.2d
135, 136 (Tex. App.—Houston [14th Dist.} 1983, writ ref'd n.r.e). In such an instance, the
defendant has the burden of proving facts to justify the substitution. Tex. R. Civ. P. 664a; 3
Dorsaneo, Texas Litigation Guide § 42.04 (2019). Defendants have not moved for substitution nor
met their burden for substitution of property.
19.  Application For Turnover and Appointment of a Receiver Is Pending Before The

Court

A. In the alternative, if the court grants the motion to dissolve the writ of garnishment,
Plaintiff in Judgment asks the Court to immediately grant the Application for Turnover and

Appointment of Receiver which is pending with the court for ruling since December 23, 2019,




The granting of the application for turnover would allow the court to effectively manage the assets
of the Judgment Debtors/Defendants.
CONCLUSION

20. The Court should deny the motion to dissolve because Plaintiff in judgment has non-suited
the garnishment of ERCOT. The court should deny the motion to dissolve the writ of garnishment
because the Plaintiff and Judgment Creditor has a valid, subsisting judgment and no supersedeas
bond has been filed. The court should deny the motion to dissolve the writ of garnishment because
there is no defect in the affidavit of Plaintiff in support of the writ of garnishment, or alternatively
any such defect was cured and further the judgment debtor lacks standing to seek dissolution of
the writ of garnishment based upon the alleged defect.

Finally, the Court should deny the motion to dissolve because money held in a segregated
bank account is not property subject to execution by sheriff’s or constable’s levy in Texas.

PRAYER

21. PATRICK A.P. DE MAN requests that Defendant’s Motion to Dissolve be denied and
PATRICK A.P. DE MAN have such other and further relief to which it may be entitled.
Alternatively PATRICK A.P. DE MAN requests that PATRICK A.P. DE MAN’s Request for
Receivership be granted.

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing has been served by E-Serve, fax or depositing
in a wrapper the U.S. Mail, properly addressed on the 7th day of January, 2020:

Benjamin T. Pendroff of Barnes & Thornburg LLP, 2121 N. Pearl St., Suite 700, Dallas, TX.75201.

Respectfully submitted,

PATTERSON BOYD & LOWERY, P.C.
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By:  /s/ Richard Fason

WILLIAM C. BOYD

T/B/A 02779000

RICHARD FASON

T/B/A 00797935

2101 Louisiana

Houston, Texas 77002

Phone: (713) 222-0351

Fax: {713) 759-0642

Email: wboyd@pattersonboyd.com
ATTORNEYS FOR PLAINTIFF IN
JUDGMENT
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Exhibit 1




NO. 2019-79857

Aspire Commodities, L.P.

Patrick A.P, De Man § IN THE DISTRICT COURT OF
§
§

V. § HARRIS COUNTY, TEXAS
§
§

Raiden Commodities, L.P., and § 18T JUDICIAL DISTRICT
§
§

AFFIDAVIT OF GERMAN J. BRAU RAMIREZ

THE COMMONWEALTH OF PUERTO RICO  §
MUNICIPALITY OF GUAYNABO g

BEFORE ME, .the undersigned authority, on this day personally appeared German J. Braw
Ramfirez, known to me and stated upon his oath fhc following:

1. “T am over twenty-one (21) years of age, married, an atforney, a resident of
Guaynabo, Puerto Rico, and am otherwise capable of making this affidavit. The facts stated in
this affidavit are within my personal knowledge and are true and correct.

2. Thave been a licensed altorney in Puerto Rieo since 1982,

3. I am a fluent speaker and writer in both Spanish and English, and I use both
languages in the course of my legal practice.

4. 1 currently represent Mr. Patrick and Mrs. Mika De Man in the existing litigation
apainst Adam C. Sinn; Raiden Comnnodities, LP (a/k/a Aspire Power Ventures LP); Raiden
Commaodities 1, LLC; Aspite Commodities, LP; Aspire Commodities I, LLC; Sinn Living Trust
and/or Gonemaroon Living Trust; Aspire Commodities, LLC; Aspire Commodities Holding
Company, LLC; Aspire Commodities Holdings, LL.C; Aspire Capital Management, LLC and
other parties, filed before the Court of First Instance of Puerto Rico, Superior Cowrt of Bayamén

1 EXHIBIT

\




(the “Supertor Court™), civil number DAC2016-2144(701). I am personally acquainted with all
the proceedings of said case,

3. Prior to my joining private practice in 2016, I served as a Trial and Intermediate
Appellate Judge in Puoerto Rico for almost 25 years. As a Trial Judge, I was assigned to civil
litigation and am well-acquainted with the procedwal rules of civil cases in Puerto Rico.

6. Since 1992, T have also served as an adjunct professor at the Law Schools of the
University of Puerto Rico and Interamerican University of Puerto Rico. Ihave taught courses in
Puerto Rico Civil Procedure and Appellate Practice, among others. I have also been a speaker
at several professional seminars for attorneys related to Civil Procedure in Puerto Rico.

7. The partial summary judgment (the “Partial Judgment”) issued by the Superior
Court on December 27, 2018 in case DAC2016-2144(701) is a final judgment under Puerto Rico
law, | |

8. Under Puerto Rico Rule of Civil Procedwre 42.3, in a case involving several
claims, a particular count can be severed from the rest and adjndicated in a final manner through
a partial judgment, provided the Judge 1) expressly concludes that there is no reason for
postponing the pronouncing of judgment on the clalm until the conclusion of the suit and 2)
expressly directs for judgment of record be entered. Once said conclusion is reached and said
divection made, the partial judgment is final for all puposes. Rodriguez v. Hospital, 186 D.P.R.
889, 906 (2012); U.S. Fire Insurance Co. v. A E.E., 151 D.P.R, 962, 967-968 (2001).

0. This procedure was originally implemented through Rule 43.5 of the 1979 Puerto
Rico Rules of Civil Procedure, which is equivalent {o the corrent Rule 42.3 of the 2009 Puerto
Rico Civil Procedure Rules. The 2009 Puerto Rico Civil Procedure Rules, including its Rule
42.3, have been in effect at all times material to DAC2016-2144(701) lawsuit. The text of the

current Rule 42.3 is the following:




When a suit comprises more than one claim, whether by suit, counterclaim, cross

claim or third party complaint, or in which multiple parties appear, the court may

issue a final judgment with regard to one or more claims, or parties without

disposing of the total suit, provided that it expressly concludes that theye is no

reason to postpone the pronouncing of judgment on such claims or parties, until

the final decision of the suit and provided that it is expressly directed {or final

judgment of record to be entered.

When said conclusion and express order is reached, the partial judgment issued

shall be final for all purposes with regard to the controversy adjudicated thereby,

and once it is registered and a copy of its notice is filed in the case it shall be

effective with regard fo the terms provided in Rules 43.1, 47, 48 and 52.2.

(My translation,)

10.  In its final paragraph, the Partial Judgment issued on December 27, 2018 by the
Superior Court in case DAC2016-2144(701) contains both elements required by Rule 42.3 to
make a partial judgment final: It includes the express conclusion that there is no reason fo
postpone the pronouncing of the judgment on the claim until the end of the suit (“Se dicta
sentencia parcial en esta etapa por no existir motive o para posponerla hasta el final del pleito™),
and it directs that the judgment of record be entered. {“Registrese y notifiquese™). The Partial
Judgment therefore was final as issued on December 27, 2018, and I know of no other rules or
laws of Puerto Rico that would change this conclusion.

11.  Defendants appealed the Partial Judgment before the Puerto Rico Intermediate
Court of Appeals, De Man et al. v. Sinn et al., KLAN2019-00280. Under article 4.006 of the
2003 Puerto Rico Judiciary Act, an appeal as of right only lies from final judgments, 4 LP.R.A.
§ 24y. Review of interlocutory rulings is conducted through a writ of certiorari to the
Intermediate Court of Appeals, 4 L.P.R.A. § 24y, and would normally be codified as “KLCE-”
by that Court, not “KLAN-,” which is the code for an appeal. The appellate case code of
Defendants’ appeal of the Partial Judgment, KLAN2019-00280, indicates it was an appeal as of

right from a final judgment, not an interlocutory review by writ of certiorari.




12. On June 28, 2019, the' Puerto Rico Intetmediate Court of Appeals issued a
judgment affirming the Partial Judgment issued by the Superior Court on December 27, 2018,
The mandate was returped by the Cowt of Appeals on August 26, 2019, There is no avenue for
firther direct appeal of the Partial Judgment.

13, The Partial Judgment issned by the Superior Cowrt is final under Puerto Rico law
and can be executed. However, although defendants conduct business based in Puerto Rico and
enjoy tax privileges for doing so, they currently have no liquid assets there, Plaintiffs placed a
lien on an immovable property located in Dorado, Puerto Rico, which belongs to Aspire Capital
Management, LLC, but execution of the judgment cannot be performed on said property as this
company was not included in the Partial Judgment. The lien only serves to guarantee a future
judgment against said party.

14. | After the Partial Judgmént became final, the defénclants in case DA02016~
2144(701) filed a separate suit in the Bayamon Court collaterally attacking the Partial Judgment
as void, under Puerto Rico Rule of Civil Procedure 49.2. Sinm ef al. v. De Man et al.,
BY2019CV05432. Puerto Rico Rule 49.2 is based on Federal Rule of Civil Procedure 60 and
does not affect the finality of the judgment. Rule 49.2 also expressly indicates that a motion
under the Rule does not suspend the effects of a judgment.

15. In thenr complaint, Defendants recognized the December 27, 2018 Partial
Judgment was final. They alleged that the Partial Judgment was void because Plaintiffs had
afterwards amended their complaint 1o add new parties, Plaintiffs in case DAC2016-2144(701)
have appeared in the new litigation and requested dismissal pointing out that the request for relief

is untimely and that it lacks any basis in law. Said motion is pending adjudication by the Court.”




SIGNED this 20th day of December, 2019,

GERMAN J, Blzg’ﬂﬁ RaMIREZ

Affidavit No. 49

SUBSCRIBED AND SWORN TO before me by German J. Brau Ramirez, of the above-
stated legal circumstances, whom I personally know; in San Juan, Puerto Rico, this 20th day of

December, 2019, to certify which my hand and seal of office.

Notary Public

" 4ns.o2517SRT

", Setnde Asklencha Legal . .-
BHIG4-20091247-5290007 - T




Exhibit 2




Certified Translation of Judgement from Traduccién certificada de sentencia de

Puerto Rico Puerto Rico
I, Mark W. {Marco) Hanson, certify that the Yo, Marco W. (Mark) Hanson, certifico que la traduccién
following Spanish translation is complete, siguiente es completa, precisa y verdadera segin mi mejor
accurate and faithful to the best of my ability.  capacidad. Tengo la licencia de intérprete juridico a nivel de
{ am a Texas Master Licensed Court maestria del Estado de Texas (1599) y la certificacién de
Interpreter (1599) and American Transtators traductor del espafiol al inglés de la American Translator’s
Association (241783) certified Spanish to Association [Asociacién Norteamericana de Traductores].
English translator. | hold a Master of Arts Tengo el titulo de maestria en espafiol de g University of

degree in Spanish from the University of Texas Texas — Rio Grande Valley, y diecinueve afios de experiencia
— Rio Grande Valley and have nineteen years como traductor e intérprete.
of experience as a translator and interpreter.

X S
Translator’s signature: UAM '

Firma del traductor

Date signed: October 1, 2019
Fecha de firma: 1_de octubre de 2019

Maicg Hanson

Spardshiinle Enghth
Cerficallon ARBE516

Verify #f s atanet orghatfy




ESTADO LIBRE ASQTIADO DE PUERTC RICO
TRIDUNAL DE PRIMERA INSTANCIA
SALA SUPERIOR DE BAYAMON

PATRICK A.P. DE MAN; MIKA DE MAN || CIVIL NUM.: D AC2016-2184 (701
{AKA, MIKA KAWAIKLDE MAN OR
MIKA KAWAIRD: ¥ LA SOCIEDAD
LEGAL DE  BIENES GANANCIALTS

COMPUESTA POR AMUOS
SOBRE:
Demandantes
v, INCUMPLIMIENTO DE DURER DE

I . FIDUCIA; INCUMPLIMIENTO DE
ADAMC, SINN; RAIDEN COMMODITIES, | CONTRATO DESOCIEDAD

L.P.; RAIDEN COMMODITIES 1 LLG LIMITADA; DANGS Y FERIUICIOS;
ASPIRECOMMODITIES, LP, ASPIRE MALA FEY DOLO; MALA B BN
COMMODITIES 1, LLC SINN LIVING LA CONTRATACION;

TRUST ENRIQUECIMIENTG INJUSTO

Demandados

SENTENCIA SUMARIA PARCIAL
Considerada fa Mocién. de Sentencia Swmaria Parcial preseniada por fo parte’

demandante el 7 de mayo de 28, fa oposicidn a dica mocidh presestada por las

partes codemandadas, los atron escrltos en apayo v oposicion ala Mocitn do Sentencia
Sumaria Parcial presentados por las partes, asi como los argumentaciones de las partes
durawrte Ja vista celebrada 113 de diclombre de 2018, el Tribusal dectara CON LUGAR
ta Mocion de ia parte dentondante y énite la senlencia parcial solicieada,

A base de las alegaciones de las paties y los docamentos v declaraciones juradas
pregentadas, o Tribupal determing gue o6 existe une dispula sustancial sobse los
siguicntes:

HECHOS INCONTROVERTIDOS

Lo E demandante Pattick De Man tuvo una relacion contractual con los
paries codemandadas,

2, Fin el phrrafo 38 de su Demanda, presentada el 16 de diciembre do 2016,
] deqmndante aiegé que habla comenzado a trabajar como enipleade de Ja
eodemandada Aspire Commuodities, 1P, en' 2071 en calidad de comesclante ("fradur"’.)..

3. T s Contestacidn a la Demanda y Reconvencion, presentadas ¢l 30 de

maya d 2017, la parte demandadn tambien alega que ol demandanie fue empleado de

Aspire Commodities, LR,
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COMMONWEALTH OF PUERTO RICO
TRIAL COURT
SUPERIOR COURT OF BAYAMON

PATRICK A.P. DE MAN; MIKA DE MAN {(A.K.A. MIKA CIVILNO.: D AC2016-2144 (701)
KAWAJIRI-DE MAN OR MIKA KAWAIRI); AND THE

COMMUNITY MATRIMONIAL ASSETS ACQUIRED BY

BOTH SPOUSES

REGARDING:
Plaintiffs

Ve BREACH OF FIDUCIARY DUTY; BREACH OF LIMITED
LIABILITY COMPANY CONTRACT; DAMAGES; BAD FAITH
AND MALICE; BAD FAITH IN CONTRACTING; UNJUST
ENRICHMENT

ADAM C. SINN; RAIDEN COMMODITIES, L.P.;
RAIDEN COMMODITIES 1 LLC; ASPIRE
COMMODITIES, L.P.; ASPIRE COMMODITIES 1,
LLC; SINN LIVING TRUST

Defendants

PARTIAL SUMMARY JUDGMENT
Considering the Motion for Partial Summary Judgment filed by the Plaintiff on May 7, 2018, the

opposition to said motion filed by the Co-Defendants, the other documents for and against the Motion for
Partial Summary Judgment filed by the Parties, as well as the arguments of the Parties during the hearing held
on December 13, 2018, the Court declares the Motion by the Plaintiff GRANTED and issues the requested partial
judgment.

Based on the allegations of the Parties and the documents and sworn statements filed, the Court
determines that there is no material dispute over the following:

UNCONTROVERTED FACTS

1. Plaintiff Patrick De Man had a contractual relationship with the Co-Defendants.

2, In paragraph 38 of his Suit, filed on December 16, 2016, the Plaintiff alleged that he had begun
to work as an employee of the Co-Defendant Aspire Commodities, LP, in 2011 as a trader.

3. In its Answer to the Suit and Counterclaim, filed on May 30, 2017, the Defendant also alleges that

the Plaintiff was employed by Aspire Commodities, LP.

[feft blank intentionally] [sin texto]
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D ACIHA.2144
Seolentia Somaria Paseinl
Piglna 2do 9

4 En el parrafo 37 de su Contestacion, la parte demandada alegd que e
demandante “fue conlratado como empleado” y que “prestd sus servicios
rorieinvienie en consderacion a se salario y bobo de productividad.”

5, En el pdrrafo 40 de s Contestacion, la parte demandada alepd que ¢
demandante “anicamente desermpena Jshores adininistiativis Hpicas de un coipleado
rogular y no de un socdo o miembro propisindo” La parte demandada alege qué
cualyuier gestion del demanderte “fue debidamente compensads 2 traves del snlaric
devengade por ésfe y ef esguemn de bonlficactones al que estaba sujete,™

& Bn la porcids pertinente dol phirife 28 de so Recomvencion, la parie
demanduda alegd que "Icome compensadidn, Aspire Commoditles, LP aconda
verbalmente con ¢ sefior De Man pagarle un salario fjo v una comision, fa cual
ronsistia rv.n una porion de Jas panancies notas que generaran Ins actividades
vonwrciales de sefior e Man en pariicular”

7. Enelpdrrafo 23 de In Recosvencion Enmendads, prosestada el 22 de jupio
de 217, I parte demandada sinilarmente exprast que “[elonsa compensacion, Aspire
Commodities, LE acords verbalinente con of sedor De Man pagarle un salasio Hjo y un
bone, Bl bono se caleularfi como wn porclenio de fns ganancias netas que generaran
Aspire Comsdities, LU o Raiden Comumodities, LI eueio producto de Jas eskatiglas
comerciales del sefor Je Man, ex particelar en fos miérendos de BRCOT o ICE”

8 Ambas partes coinciden; e este mode, en que el sefor De Man fungio
easne empleade de Aspire Cotnrndities, LP.

9, Ademis de Asplre Commiodities, LP, ¢f demandante Yambién lleva s cibo
funclones como empleado para Raiden Commodities, LP: En ol pairafo 47 de Ia
Contestacion, la parte demandpida alegd, en este sentido, que toda gestian o acelon
llevaa a éaba por el sefior De Man “eh benaficlo de Raiden LP y/0 Asplre LI foe
x:n.aiimda “en ealidad de emipleado y en cumplimlento de sus deberys como empleado.”

10, Existe contraversia ehtre los parlcs en tomo a s, sdemds di prestar
-servicies condo einpleade, of demandante adyainid algan Bpo de inkesés societario en lag

, empresas codemandadas que le confiders derechy a participar en las ganancids de las
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D AC2016-2144
Partial Summary Judgment
Page 2 of 9

4, In paragraph 37 of his Answer, the Defendant claimed that the Plaintiff “was hired as an
employee” and that “he provided his services and knowledge in consideration of his salary and
productivity bonus.”

5. In paragraph 40 of his Answer, the Defendant claimed that the Plaintiff “only performed
administrative duties typical of a regular employee and not of a partner or owner-member.” The
Defendant claimed that any actions performed by the Plaintiff “were duly compensated through his
salary earned and the bonus scheme to which he was subject.”

6. In the pertinent portion of Paragraph 28 of his Counterclaim, the Defendant claimed that "Tals
compensation, Aspire Commodities, LP, verbally agreed with My, De Man to pay him a fixed salary and
a commission, which consisted of a portion of the net earnings generated by Mr. De Man’s business
activities in particular.”

7. In Paragraph 237 of the Amended Counterclaim, filed on June 22, 2017, the Defendant similarly
stated that “[a}s compensation, Aspire Commodities, LP verbally agreed with Mr. De Man to pay him a
fixed salary and a bonus. The bonus would be calculated as a percentage of the net profits generated
by Aspire Commodities, LP or Raiden Commodities, LP as a product of Mr. Man’s business strategies,

particularly in the ERCOT or ICE markets.”

8. Both parties agree, therefore, that Mr. De Man served as an employee of Aspire Commodities,
LP.
9, In addition to Aspire Commodities, LP, the Plaintiff also performed duties as an employee of

Raiden Commodities, LP. In paragraph 47 of the Answer, the Defendant alleges, in this regard, that all
actions or performances carried out by Mr. De Man “for the benefit of Raiden LP and/or Aspire LP”
were carried out “as an employee and in fulfilling his duties as an employee.”
10.  There is controversy between the parties about whether, in addition to providing services as an
employee, the Plaintiff acquired some type of corporate interest in the Co-Defendants’ companies that

granted him the right to share in the profits of the

[left blank intentionally] [sin texto]

7901 Cameron Rd, Ste 3-314, Ausdn, TX 76754 | inforexantranslation.com | 512-992-5467 # 1909027, pg. 5/ 21




D ACGEG-21dy
Seniencia Suanrig Percial
Pigina I de §

empresas, no 8o con relacion a fas transacoiones trabajadas por ¢, sino como products
dé lag actividasies de Tos otros comerctantes, B demandante alega en su demanda que
€] se convirtio on socio, lo due es regado por s parte demandada. Fo o parrafo 54 de
s Cohlestacion, a parte demandids nlega gue caalquier alusidn al sefior Te Man como
"soelo” o “mitinbro” de Aspire Commodities, LI' “se debio a ersor o inndvertencia por
yarie de terceres.”

L Beta disputs de hecho existerte pobie este aspects de la controversia na
impide que este Tribunat fije los devechos del desandante como empleado de Aspire
Commoditics, LT y Raiden Commodities, LF, asunto sobre ol cral no existe
controversia,

12 Para 2615, T parte demandada prepard un foroutlario K<l para o sehar

Do Man, informando sus ingresos para ese perfodo al ntesnal Revenue Bervices.

formufario divulgaba in participacion de socie: corzespondicnte 4l demandante en
Raiden Comemedities, LP {"[plartror's shivre of inéosne, deduction, eredits, ele.”).

13 Bl récord refiefa que {a parte demandnda tambien enviaba ese lipo de
fermulario al dethandado Adam C. Sion,

1. Sagun la explicacién ofrecida por ¢ 51 Gory G, Kleiurichert, ‘peclia de fa
parte demandails, en su declarcion jurada del 31 de jufia do 2018, ¢l fomnularo K1 e
la planilla para ingreso de una socledad del Goblerso Pederal (“is the 1%, Retarmn
Parmetship Income”) y s usa para reportar ingresos, pasanciai, pérdidas, deduceiones,
cedditog; ote, {"Is an information retum used to Teport nconte, gaios, losses, deductions,
credits, ete. fram the aperation of the parinerslip™),

15, Para el aso 2018, o formaulaio -1 del demandante reflejaba s[ue éste terda
o ingreso {“income”) de §1,890,847 ¥ que so e habian pﬂg;do dividendos de $1,000K0
quedandn un beifanée de Ingreso no distribuldo de $890.847.

16.. Bl 26 de marzo de 2016, of demandante le escribio al dennandade Adam C,
Sirn ¥ le propitso un ifinerario para ol pago de Ja stna gue se je adeudaba {“balf of the
891¥ nerw aral the pest in Tale june"). E Sefior Sinn inanifesté estar du agpendo. {71 think

your el makes sense™).
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D AC2016-2144
Partial Summary Judgment
Page 3 of 9

companiés, not only in relation to the transactions he performed, but as a product of the activities
performed by the other traders. The Plaintiff alleges in his claim that he hecame a partner, which the
Defendant denies. In Paragraph 54 of his Answer, the Defendant alleges that any reference to Mr. De
Man as a “partner” or “member” of “Aspire Commodities, LP “was due to error or oversight by third
parties.”

11.  This dispute over facts concerning this aspect of the controversy does not prevent this Court
from establishing the rights of the Plaintiff as an employee of Aspire Commodities, LP and Raiden
Commaodities, LP, a matter over which there is no controversy.

12.  For 2015, the Defendant prepared a K-1 form for Mr. De Man, reporting his income for that
period to the Internal Revenue Service. The form disclosed the Plaintiff's participation as a partner in
Raiden Commodities, LP (“partner’s share of income, deduction, credits, etc.”.)

13.  The record reflects that the Defendant also sent this type of form to Defendant Adam C. Sinn.
14.  According to the explanation offered by Mr. Gary G. Kleinrichert, expert witness for the
Defendant, in his sworn statement given on July 31, 2018, the K-1 form is used to report the income of
a Federal Government company (“is the U.S, Return Partnership Income “} and is used to report income,
profits, losses, deductions, credits, etc. {“is an information return used to report income, gains, losses,
deductions, credits, etc. from the operation of the partnership”).

15.  For the year 2015, the Plaintiff’s K-1 form reflected that he had an income of 51,890,847 and that
he had been paid dividends of $1,000,000, leaving an undistributed income balance of $890,847.

16. On March 26, 2016, the Plaintiff wrote to the Defendant Adam C. Sinn and proposed a payment
schedule for the amount owed to him (“half of the 891k now and the rest in late June”). Mr. Sinn stated

that he was in agreement. (“I think your email makes sense”}.

[feft blank intentionally] {sin texto]
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D ACANE-2144
Sentencin Sumaris Parelil
Pigina 4 de ¥

17, Segin su declaracién jurads y los documenios semetides en apoyo o su
mocidn de seitencia swmnrta, al demendante se le pagaron $200,000 & 1ro de abril de
20116, quadando reducida la deuda a BEXR47,

18, B demandante terming su relacion de trabaja con la parte demandada gn
2016,

18 ElTro de fulio de 2016, o abogado de tas partis demandadas le eaciiblo un

corrin. s demandante ¥ le dijo que se le ibs 1 pager y gue se estaba preparando . un

harrador de acverdo de separacion (") min drafling our separation paperwork and 1
understand you witl be paid in the normal course of performance™)

20, EL18 de julio de 2048, of abogade de la parte demandada le escribié on
nuevd covred @ ja represerlacion del demandanie, en lz cual, entre ofras cosos,
manifestd que al demandeste no s ledba o pagar, por existle elertos assuntos qué debéim
resolverse. En 14 comunicacion  enviada, Ta parte demandada . admitid que sl
demandante se le adeudaban los dinerss que rellelaba su formulario K1, pero expresd
que no se le pagasia porgub, enls dlras cosas, af denandante no habia quéridu suscribiz
ust byrrader de acuerdo de separaeion que te fue sometido:

For 4 vatiety of reasons, a wire will not be sent to Patrick today. The
separafion agreemest attempted to fuily resolve ambters batween all
parties Involved. While Mr, De Man is roreect that his KA reflected
income, the coiirse of performance between the parties necessitated Fat
certain eapilal be retaired at the company. 1L is kinporlant that alf issaes be
resolved prior to a {inal dishursement of the funds, ’

2L Aldemandante no se e pagt fe suma refiefada en su formulario KA1,

22 Eno su Reconvenndon, da parte demandads le reclamm & demandante por
dafios y perjuicles por motive de su cuniplisienio de sus deberes de fducia como
empleade de la parle. demasidada. Bn ol partalo. 56 de su Conlestaclon, la parte
demandada sefinta, entre atras cosas, yue "cudyuler salario y/o bonificacion gue s le
debi o sefior De Man por parte de Ratden LP v/ o Asplre 1P 2514 sijeto a compensacin
por los daflos causados por el sefor De Man” En el inceo 17 de sus defensas
afirmativig, 1s parte demandadn alegia gize "{cJualquier compensacidn o bonificacion
gue los Demandados pudieran deberle al sefior De Man ests sufetd 4 ser compensada en

funcién de 1os dafios oeasionados por fas actiaciones deél sedor Ds Man”
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D AC2016-2144
Partial Summary Judgment
Page 4 of 9

17.  According to his sworn statement and the documents submitted in support of his motion for
summary judgment, the Plaintiff was paid $200,000 on April 1, 2016, reducing the debt to $690,847.
18.  The Plaintiff terminated his employment relationship with the Defendant in 2016.

19.  On July 1, 2016, the Defendant’s attorney wrote an email to the Plaintiff and told him that he
would be paid and that a draft separation agreement was being prepared (“l am drafting your separation
paperwork and | understand you will be paid in the normal course of performance”).

20. On July 18, 2018, the Defendant’s attorney wrote a new email to the Plaintiff’s attorney, in which,
among other things, he stated that the Plaintiff was not going to be paid due to certain matters that had
to be resolved. In the notice sent, the Defendant admitted that the Plaintiff was owed the money
refiected on his K-1 form, but expressed that he would not be paid because, among other things, the

Plaintiff had refused to sign a draft separation agreement that was submitted to him:

For a variety of reasons, a wire will not be sent to Patrick today. The separation agreement
attempted to fully resolve matters between all parties involved. While Mr. De Man is
correct that his K-1 reflected income, the course of performance between the parties
necessitated that certain capital be retained at the company. It is important that alf issues
be resolved prior to a final disbursement of the funds.

21.  The Plaintiff was not paid the amount reflected on his K-1 form.

22. In its Counterclaim, the Defendant sues the Plaintiff for damages due to his breach of his fiduciary
duties as an employee of the Defendant. In Paragraph 56 of his Answer, the Defendant indicates, among
other things, that “any salary and/or bonus owed to Mr. De Man by Raiden LP and/or Aspire LP is subject
to compensation for damages caused by Mr. De Man.” in Subsection 17 of his affirmative defenses, the
Defendant alieges that “any compensation or bonus that the Defendants may owe to Mr. De Man is

subject to compensation depending on the damages caused by Mr, De Man's actions.”

[left blank intentionally] [sin texto)
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D ACHN 62104
Seftlentia Surmuria Pryeial
Paginu 5 de @
23 Bnlos parrafos 10 y 11 de su Declaracion Jurada del 1re. de agests de
2018, 2l Sr. Adam C. Simn expresn Iss rzories por fad coales fa parte. demindada

entiende que 110 viene obligada a pagar sl demandante los salarios ¥ beneficios que st 1o

adeudan:

Mr, De-Man voluntarily sepavated frowi Raiden in 2016. Thers was
o agrecment botwern Refden and Mr. Do Man which allowed My, De
Man, upon such 8 separation, io compel payment to him of any
undistributed amounts he may have earned, I fact; Lo the extent it
applies, Raider's Limited Partnership Apreement, ..., expresshy stated that
Mr. De Man bad no such right and that any interest he had i Baiden at
the time of his separation was subject to satolf for any larin he had caused
Ralden. Sienilagly, Ralden's dgreements with its emplayees required them
10 forfeit unpaid eatnings upon a voluntary separation, like Mr. De Man's..

Accerdlngly, Ralden did not ewe M De Min a payable debt of:
SRULBLY at the end of 2013, and it does ot eurrently owe Mr. De Man a
tiuid and pavable dubt of $690,847.

. Junto von su Declavackn furada, el sofor Siun scomyiadd un docirmento
fitlado  “Second  Amended & Restatest Partnership  Agreement” de Raiden
Compiodities, LT, con fecha ddot 30 de julio de 2093, Este documento sl aparece
firmada por él codemandado AdantSinn y no tiene la finna ded demandanie.)
DISCUSION

La Regla. 363 de Jos de Procedimiento Civlt autoriza a este Tribunal a dictar
sefteneda simaria oo un caso guarkda no existe contraversfa real sustancial en cuando A
rilnptin hecho material en un case. La Regla dispone que cuando se prosente unn

mocidn de sentencls suiharia y 5 sostmpa el ba forma provista, la parie contrarit “no

podrd dessansar solamenle on Jas asavuracionce o negaciones tontenidas en sus

afegaclones, sino gue estard obligada & contostar en forma tan detoflady v sepecifica,
zoms Te haya hecho 1 parte promovente. De no hacerlo asf, so dictard la sentencia
sumarta en su canten s procede,”

La Regla confisre discrecion al Tribunal de Primera Instancls pura dar par
admifidi toda relacian de hiechos expuestla on la mecitn, que esté debidamento
formutaids y apovads en la forma en quo To exige ¢l precepte, “a anenos que esta

debidumente controvertida conforne lo dispone Regis.” La Regla tambitn dispone

T e parte dfemandante ha' aducide en sug eserlos e este documento e apdotio.  Af fgeal goe ja
dbsputa sobre i ol densandants e socio en 148 emprotas demandadas, esta conttoversia es unsterial j-ho
Impide que dicternos senteocia partiai parqiie ] docuthenta.ni st fizwsiddn par el dernsndante.
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23.  In paragraphs 10 and 11 of his Sworn Statement given on August 1, 2018, Mr. Adam C. Sinn
expresses the reasons why the Defendant believes he is not obliged to pay the Plaintiff the wages
and benefits owed to him:

Mr. De Man voluntarily separated from Raiden in 2016. There was no agreement
between Raiden and Mr. De Man which allowed Mr. De Man, upon such a separation, to
compel payment to him of any undistributed amounts he may have earned. In fact, to
the extent it applies, Raiden’s Limited Partnership Agreement, ..., expressly stated that
Mr. De Man had no such right and that any interest he had in Raiden at the time of his
separation was subject to setoff for any harm he had caused Raiden. Similarly, Raiden’s
agreements with its employees required them to forfeit unpaid earnings upon a
voluntary separation, like Mr. De Man'’s.

Accordingly, Raiden did not owe Mr. De Man a payable debt of $890,847 at the
end of 2015, and it does not currently owe Mr. De Man a liguid and payable debt of
$690,847. ‘

24.  Along with his Sworn Statement, Mr. Sinn attached a document titled, “Second Amended &
Restated Partnership Agreement” of Raiden Commodities, LP, dated July 30, 2013. This document
is only signed by Co-Defendant Adam Sinn and does not bear the Plaint’iff’s signature.!
DISCUSSION
Rule of Civil Procedure 36.3 authorizes this Court to issue summary judgment in a case when there
is no real, substantial controversy regarding any material fact in a case. The Rule indicates that when a
motion for summary judgment is filed and is sustained in the manner provided, the opposing party “may
not rely solely on the assertions or denials contained in its allegations, but would be required to answer in
such a detailed and specific manner, as the petitioning party has done. Failﬁre to do so will cause the
summary judgment to be issued against {the opposing party] if applicable. “
The Rule grants discretion to the Trial Court to admit any narrative of facts set forth in the motion,
duly formulated and supported in the manner required by the provision, “uniess it is duly contested as

provided by the Rule.” The Rule also decrees

1 The Plaintiff has argued in his writings that this document is apocryphal. Like the dispute concerning whether the Plaintiff is a
partnerin the Defendants’ companies, this controversy is immaterial and does not preventus from giving a partial sentence because
the dacument is not signed by the Plaintiff.

left blank intentionally] [sin texto]
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gue "fedi Tribuisal ne fendrd fa oliligacien de consicerar aquellos hechos™ que no tenen
wna referenda 8 prueba dorumental o declaractones juradas quo- establuzean uoi
controversiag véase, 5LG Zapata-Rivera v, 1.0 Montabvo, 189 DL 414, 433 (20133

Bt Tribuaal Supromo de Peerts Rico ha scarsdo gue, cuando no existe
vontroversia r;;as sugtancial de heelio, se favorece of emplev de la senkorin stimaria
cama mecanismo poara Jescongestionar fos catendarios de-los trfbunales. Meléndes
Congalez v, M. Caebas, Inc., 2015 T5. 1. 76; Ramos Pérez v Univision, 178 DR 200,
220 (010}, B promovido ne puede valutse de “la ladonica aseveracién de qué los,

Fechos estén oo controvetsin” Ramos Pérer v. Univision, 176 PR, 2 fa pag. 226.

EnR esié caso, homos examinado Tos documentos, ¥ éstes reflejan que no exisie
controversia real sustancial sobre Jos heches. Al memento de teeminar su relacion con
la parte demandada, 41 demandante se o adeudaban $690,847 por coneepta de ingresos
aramalados poe ¢, segin reportados al Gobierno di los Bstados Unidos en Ja forma K1

para20is, Se tiate de una suina Hquida, Bamosy Ciros v, Coltn y Otros, 153 D.RR.

534, 346 (2001).

Ertas cantidades vorrespanden a fos servicios prestades por of demandante coma
comerciante {"lader™) para Ja parfe demandadu Asi fo csgrimid Ja propia parte
denwndada en sus ale ;aciunts; al insistir que ol demandante era s empleado {y ninda
mas).  Lu parte demandnda estd obligada por sus alegaciones, Diaz Ayala gt aly,
EL.A, 153 [LER. 675, 603 (2001); Marant v. Chisty, 73 D.PR, 782, Y68-789 (1952);
véazs, ndamds, Brnesto Cliesa Aponte, Tratade de Darecho Probaiobo, Toro 1, pdg.
655 {*cuanio upe parle hace una a\‘egaﬁién woop itedn obligada por la alegacion”).

La parte demandada dlegd que podia relener al demandante el dinero yue st e
debla por los servicios prestados, prro, la séecion 5 de la Loy Nio, 17 de 193, sepin
enmendiada, dispone expresamente que "sligidn patrond podrd descontar ni retener par
ningdn mativo parte del salario que devengardn log obreros”, salvo en las
cirrunstancias que o expontn en ¢l precepto, ninguna de las coales esif presente, 29
LERA, seo. 175; vinse, Seafarers Ind, Unfon de PR v. LRT, 94 DPR. 697, 704 ese. 4
{1967).
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that “[t}he Court will not have the obligation to consider those facts” that do not have a reference to
documentary evidence or sworn statements that establish a dispute.; see, SLG Zapata-Rivera v. .M. Montalvo,

189 D.P.R. 414,433 (2013).

The Supreme Court of Puerto Rico has clarified that, when there is no real, substantial disagreement of

fact, the use of the summary judgment is favored as a mechanism to clear the courts’ dockets. Melendez

Gonzalez v. M. Cuebas, Inc., 2015 T.S.P.R. 70; Ramos Perez v. Univision, 178 D.P.R. 200, 220 (2010). The

Defendant cannot rely on “the laconic assertion that the facts are in dispute.” Ramos Perez v. Univision, 178

D.P.R. on page 226.

In this case, we have examined the documents, and these reflect that there is no real, substantial
controversy over the facts. Upon terminating his relationship with the Defendant, the Plaintiff was owed

$690,847 for his accumulated income, as reported to the United States Government on the K-1 form for 2015.

It is a liquid sum. Ramas and Others v. Colon and Others, 153 D.P.R. 534, 546 {2001).
These amounts correspond to the services provided by the Plaintiff as a trader for the Defendant. This

was claimed by the Defendant itself in its allegations, insisting that the Plaintiff was its employee (and nothing

more). The Defendant is bound by its allegations. Diaz Ayala et al v. E.L.A., 153 D.P.R, 675, 693 (2001); Mariani
v, Christy, 73 D.P.R., 782, 788-789 (1952); see, in addition, Ernesto Chiesa Aponte, Probate Law Treatise, Volume
I, page 655 {“when a party makes an allegation ..., it is bound by the allegation”).

The Defendant claimed that it could withhold the money owed to the Plaintiff for the services rendered,
but Section 5 of Act No. 17 of 1931, as amended, expressly states that “no employer may deduct or withhold
any part of the salary earned by the worker for any reason,” except in the circumstances set forth in the
provision, none of which is present. 29 L.P.R.A. sec. 175; see, Seafarers Int. Union of P.R. v. J.R.T., 94 D.P.R,
697, 704 esc. 4 (1967).

[left blank intentionally] [sin texto)
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La seccién 7 de o Ley dispone que la violacian a Ia noma antarior & considera

come s delite menos grave 29 LERA, sec, 177,

Un pattono, de este rdn, 19 pucde compensar o adendado 4 un empleado por
concepto de salirio v benelicios, contra otras deudas que ¢! pattone reclame del
emypsleado. Lo centmrip, nataralments, expondria 2 jos empleados & que sélmrelengm
sus satavios bajo Ix alegadion de que ellos adeudan sumas 2] pabrong por ol
ixxcrumpiimiento de sus debores,

Lacontensién de la parte demandads es que o} demundante renuncié 3 su salanio
al marchiarse de la empresa:. Pero eflo es contrario a la politica pliblica de naestra
jurisdiccién, Un emipleado no- puede ser pendlimdo por ojercer s derecho

constitucional & escoger libremente su trabaje. Dolphin int} of BR, v, Ryder Truck

Lines, 127 D1.P, . B69, 845 (1891).

En su Declaracion Jurada, @ codemmandado Adam €, Sinn alegs que el
demandane /enencié n su salao y bondficacivnes peo wirtud del "Secopd Amended &
Restated Parmership Agreement” de Raiden Commedities, LI Este docarmenio ao
aparece firmado por of demandante. Bl Articuto 1209 def Codigo Civil actar'que Tos
contratos “sole producen efecto entre las partes que los olorgan ¥ sus herederos” 51
LPRA séc 3378 A no haber ficmado of dacuments, € demandante e paede ser
obligado a renunciar al cobro de fo que se e adeuda.

La tenencls de derechos aAunca s¢ presame. Easta

Bande 155 DER 3, 720 (19963, Aungue ¢t Articulo 4 del Codige Civil recanace ftie
Jos derechos se puaden reatnciar, 31 LPRA. sec 4, ¢ Tribenal Supremo de Poerlo

Rico ha aclarado 4ne, para ser efectiva, una renuncla de derechos debe wep “clara,

ferminlante, peplicits ¢ nequivora, Aungue st concede gue puede ser expresa o tclta,
la renuncin de derechus en general oo se preseme ¥ & de vsteicta mterpretacion, Mo os
licio deducita da sxprigiones de dudosa significacién” Quifiones Ou Hnes, v,
Quifiones frizarry, %) D.LR. 225, 266 (1964),

Es un méuisiito indispensablie de toda rénuncia.que ésta sea clara e inequivom.

Torres Solis of al, v. ABE 6t als, 136 DR, 302, 314315 [(1994); Chvica v, Editorinl

: 4
7501 Cameron Rd, Ste 3-3 14, Austin, TX 78754 | info@texantranslation.com | 512-992-5447 # 1909027, pg. 147121




D AC2016-2144
Partial Summary Judgment
Page 7 of 8

Section 7 of the Law provides that the violation of the previous rule is considered a misdemeanor. 25

L.P.R.A. Sec. 177.

In this way, an employer cannot compensate what is owed to an employee for salary and benefits
against other debts that the employer claims from the employee. Otherwise, it would naturally expose

employees ta their wages being withheld on the grounds that they owe sums to the employer for the breach

of their duties.

The Defendant contends that the Plaintiff resigned his salary upon leaving the company. But that is
contrary to the public policy. of our jurisdiction. An employee cannot be penalized for exercising his -

constitutional right to freely choose his job. Dolphin_Int’l of P.R., v. Ryder Truck Lines, 127 D.P.R. 869, 885
(1991).

In his Sworn Statement, Co-Defendant Adam C. Sinn alleged that the Plaintiff waived his salary and
bonuses under the “Second Amended & Restated Partnership Agreement” of Raiden Commodities, LP. This
document does not appear as signed by'the Plaintiff, Article 1209 of the Civil Code clarifies that contracts only
take effect hetween the issuing parties and their heirs.” 31L.P.R.A. Sec. 3374. Having not signed the document,

the Plaintiff cannot be forced to waive the collection of what he is owed.

The waiver of rights is never presumed. Eastern Sands, Inc. v. Roig Comm. Bank, 150 D.P.R. 703, 720

(1996). Although Article 4 of the Civil Code recognizes that rights may be waived, 31 L.P.RA. Sec. 4, the
Supreme Court of Puerto Rico has clarified that, to be effective, a waiver of rights must be “clear, outright,
explicit, and unequivocal. Although it grants that it may be express or tacit, the waiver of rights in general is
not presumed and is strictly interpreted. It is not lawful to deduce it from expressions of doubtful significance.”

Quinones Quinones v. Quinones Irizarry, 91 D.P.R. 225, 266 (1964).

it is an indispensable requirement of any waiver that it be made in a clear and unequivocal

manner. Torres Solis et al. v. A.E.E. et als., 136 D.P.R., 302, 314-315 (1994); Chico v. Editorial

[left blank intentionally] [sin texto]
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Puosiee, Ine, 1071 D.P.R. 759, 778 {1972} Mercioza Aldarande v, Asociacién Empleades,
91 DR, 564, 577 (1967),
En este case, la parte demandada ne ha ofrecido ninguna evidencis qoe tienda a

establecer que el demandante renuncid a su derecho a cobrar par sus servicios. Dicha

enuricls no puede inferirse del hecho de que of demandinde hava decidide sbandonar
ia erprosa

la parte demandada alega que desea compinsar Ja denda del demandante -
contra los dofios gue fe ocasiond ol demandante a s empresas por siconducta
torficera, Conforme al Articito 3150 del Codigo Civil, para goe dos dendas sean
sompensaday, s¢ 1'e('iuiz,-;-a que ambas sean liggueidas ¥ uxfgib]tﬁ._ _31 L?.R.A. sex: 3229
Puenses Ledue v. Apente, 63 D.PR, 194, 192 (1944) (“para que la compernsaidn proceda
es necesatio que exista ar arédito liguide y exigible™).

La deuds de Ia parte demandada hacta € demandante, segan hemps selatado, es
Hiepuida y exigible ¥ surge de los servicios prestados par ¢f desnandante a Tas empresas,
Ests detda nod puede ser compensada contra jos dafios ¥ pesjuicios que la parte
demandada meclama pontra el demandante, porgue estos dafios no constituyen una
surna Hquida.ni son exigibles, haste tanto of Tribunal ok determine ¥ adjudique

~En g oposicion afa mocidn de senkencia sumaria, Ia parte demmﬂada alega que
ia dectaracion jurada dul sefior Sinn “prove Yas razongs por fas cuales al defidr de Man
10 s¢ e adeudan Jos S690,847 gue éste reclama” Taconciusion del codermandado de
que ne ¥ le adeuda nada al denandante o8 uns cueslion de derecho que puede ser
adjudicada simatiamente por este Tribunal.

Este foyo enliende gue Jas razones aducidas por la povke démandada para’
retenurle al demandante sns fngresos generados para 2015 no es vilida. Provede, por o
tanto, gue dickemos strrencls sizmaria parclal coneediendo ol rémedio solicitato,

POR LOS FUNDAMENTOS EXPRESADOS, o ditta serdencia parcial
decdlarando com lugar la mocion de sentencia sumaria pavcial  presentada por a
parte demandante y s¢ ordeéna a Ja parte demandads a pagar solidariamente al

desmndante fa sima adeudada de 569,847 ¥ que Iz fue retenida al demandante por lag
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Ponce, Inc., 101 D.P.R. 759, 778 {1973) Mendoza Aldarondo v. Asociacion Empleados, 94 D.P.R. 564, 577 (1967).

In this case, the Defendant has not offered any evidence that establishes that the Plaintiff waived his
right to charge for his services. Such waiver cannot be inferred from the fact that the Plaintiff decided to leave
the company.

The Defendant alleges that it wishes to compensate the Plaintiff’s debt against the damages caused by
the Piaintiff to the companies for his tortious behavior. According to Article 1150 of the Civil Code, for two debts

to be compensated, it is required that both be liguid and enforceable. 31 L.P.R.A. Sec. 3222. Fuentes Leduc v.

Aponte, 63 D.P.R. 194, 199 (1944) {“for compensation to proceed a liquid and enforceable credit must exist”).

The Defendant’s debt to the Plaintiff, as we have stated, is liguid and enforceable and arises from the
services provided by the Plaintiff to the companies. This debt cannot be compensated against the damages that
the Defendant claims against the Plaintiff because these damages do not constitute a liquid sum, nor are they
enforceable until the Court determines and adjudicates them.

fn its opposition to the motion for summary judgment, the Defendant alleges that Mr. Sinn’s sworn
statement “provides the reasons why Mr. De Man is not owed the $690,847 he claims.” The Co-Defendant’s
conclusion that the Plaintiff is not owed anything is a matter of law that can be summarily adjudicated by this
Court.

This forum understands that the reasons adduced by the Defendant to withhold the income generated
by the Plaintiff in 2015 are not valid. It is therefore appropriate that we issue a partial summary judgment
granting the requested remedy. |

DUE TO THE REASONS EXPRESSED, a partial judgment is issued sustaining the motion for partial
summary judgment filed by the Plaintiff and the Defendants are ordered to jointly pay the Plaintiff the amount
owed of $690,847, which was retained from the Plaintiff by the

{left blank intentionally] [sin texto]
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dumandadas Aapise Ceanmantleies, LP v Belden Commodition, LI, S dica sentencin
parcisl tn edt® etapa pov i oxisty motvo pas psporaria hasta od final ded pleito.
Teatindase de yna coniraversis yubre o pag de los servicios ¢ bomificaciones de un
eapteady, of Tribuaad fija s Iy parte demandads Tumorarios de abagads g favor de fa
party depradante o ona canntin del 15% &7 totel, cunfume a fo edifanplado por Ia
Ley, 32 L¥R.A. soe. 5135, para un tond de FLOLELES por daficepto de oneanos de
abngada. Fita suma formies park: de 3 sentoneia.

REGISTRESE Y NOTIFIQUITSE

En Baynmiin, Pogrio Rico, 8 27 de diciambre de 2918, )

oern de ldertfaagdae
SENIOISM G YA
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Defendants Aspire Commodities, LP and Raiden Commodities, LP. Partial sentence is granted at this stage
because there is no reason to postpone it until the end of the lawsuit. In the case of a dispute over the payment
for an employee’s services rendered and bonuses, the Court sets the Defendants’ attorney fees in favor of the
Plaintiff in an amount of 15% of the total, as provided by Law, 32 L.P.R.A. Sec. 3115, for a total of $103,627.05
in attorney fees. This sum will form part of the judgment.

TO BE RECORDED AND NOTICE GIVEN.

In Bayamon, Puerto Rico, December 27, 2018.

[signature]
Signed ANDINO OLGUIN ARROYO
SENIOR JUDGE

Identifier Number:
SEN201800 0828000
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| CERTIFY that the precedingisan ~ COMMONWEALTH OF PUERTO RICO
exact and faithful copy of the [crest with balance scales]
original found in the case files. TRIAL COURT

) SUPERIOR COURT OF BAYAMON
> Subject to payment of fees «GENERAL COURT OF JUSTICE®

[] For official use [initials] DHH
In Bayamon, Puerto Rico on Dil1
September 20, 2019

By: Laura |. Santa Sanchez,

Licensed Professional

Secretary
By: | Marie Hernandez
Assistant Court Secretary

[end of translation] [fin de la traduccidn)
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Certified Translation of Email from
Puerto Rico

I, Mary Langlinais, certify that 1 am fluent in the
English and Spanish [anguages, competent to
translate the attached document, and that this
translation is true, complete and accurate to the
best of my ability. | hold a bachelor’'s degree in
Spanish, a Texas lifetime teaching certificate in
the area of Spanish, and am a native speaker of
English. Any alterations or attachments to these

pages invalidate my certification. Square

brackets indicate a translator’s note not found in

the original document.

S TRANSLATION

Traduccién certificada de correo electrénico de
Puerto Rico

Yo, Mary Langlinais, certifico que domino los idiomas
inglés y espafiol, y que soy competente para traducir el
documento adjunto, y que esta traduccion es verdadera,
completa y precisa segun mi mejor capacidad. Tengo
estudios de licenciatura en espafiol, un certificado de
maestra de Texas en el drea de espafiol, y hablo inglés
como fengua materna. Cualquier alteracion o
documento agregado o estas pdginas invalida mi
certificacion. Los corchetes indican una nota del
traductor referente a informacion que no estd presente
en el documento original.

Translator's signature[MMg@W
]

Firma de la traductor

Date sighed: December 19, 2019
Fecha de firma: 13 de diciembre de 2019

EXHIBIT

S
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Patrick de Man

From:
Sent:
To:
Sabject

{zerman Bray «gaamanbreEboslawproom:
Wonday, August 28, 3010 024 Al

Peiridk de Man

FW: Notficarion Bechdnica FEANTY 18060280
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From: HoReplyEramajididal pr <NeRepyEramsjudical prs
sert: #onday, Augast X6, 2619 523 Al

To: Zammati Brau <grrmsan braum biosiawpr.coms

subject: NotFficain Eedrinis KLAN2EI900280

ESTADO TTREE ASOCTADG DE POERTO RICO
TRIBLEAL DE APFLACIONES
REGION JUDICEAL DE BAYAMON

PATRICE A P DERIAN Coso Wam. Tribunat de Apelacicnes: ELANIGIHIGIRG
Cazo M. Tribmal de Bomera.
7 Instanria o Arenria:
V8. O R o aagisae
oI, ADAMC

CARTA DETRAMITE SORRE MANDATO

A 13C. BRAU RAMIREZ GERMAN J
GERMAN BRALFRIOR $WPR COM
TIC BATUZA SANTOS, ANTONIO
AXTONIOBAUZAGRIOSLAWER COM
TIC. HERNANDEZ GONZALEZ ARTURQ LS BIENVENIDO
ARTURO.HERNANDEZHOMER L BORGES.COM
LIC. FEREZ OCHOA ERIC
ERCEAAGRRLATY COM
LIC. RAMIREZ MACDONAID ALUFEFDOF
ALFREDH RAMIMEZRONEL LEORGES COM
LIC. RODRIGUEZ RIVER A ANA M
ATEh BODEFCTEA O T BOR {575 (0
1IC, SEDa FERNANDEZ EDWEN T
A 55 S HAGER IO

4
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TEXAN

2 TRANSLATION

Patrick de Man

From: German Brau <german.brau@bioslawpr.com>

Sent: Monday, August 26, 2019 9:24 AM

To: Patrick de Man

Subject: FW: Electronic Notification KLAN201900280

From: NoReply@ramajudicial. pr <NoReply@ramajudicial.pr>
Sent: Monday, August 26, 2019 9:23 AM

To: German Brau <german.brau@bioslawpr.com:>
Subject: Electronic Notification KLAN201900280

COMMONWEALTH OF PUERTO RICO
GENERAL JUDICIAL COURT
APPELLATE COURT
BAYAMON JUDICIAL REGION

PATRICK A.P. DE MAN Case No. Appellate Court: KLAN201500280
VS. Case No. Trial Court or Agency: D AC2016-2144
SINN, ADAM C

PROCEDURAL LETTER REGARDING MANDATE

A: BRAU RAMIREZ, GERMAN J, LICENSED PROFESSIONAL
GERMAN.BRAU@BIOSLAWPR.COM
BAUZA SANTOS, ANTONIO, LICENSED PROFESSIONAL
ANTONIQ.BAUZA@BICSLAWPR.COM
HERNANDEZ GONZALEZ, ARTURO LUIS BIENVENIDO, LICENSED PROFESSIONAL
ARTURO.HERNANDEZ@ONEILEBORGES.COM
PEREZ CCHOA, ERIC, LICENSED PROFESSIONAL
EPO@AMGPRLAW.COM
RAMIREZ MACDONALD, ALFREDO F, LICENSED PROFESSIONAL
ALFREDQ.RAMIREZ@ONENRLBORGES.COM
RODRIGUEZ RIVERA, ANA M, LICENSED PROFESSIONAL
ANA.RODRIGUEZ@ONEILLBORGES.COM
SEDA FERNANDEZ, EDWIN I, LICENSED PROFESSIONAL
SEDA@AMGPRLAW.COM
VALLE CANCEL, MIRELIS, LICENSED PROFESSIONAL
MVALLE@AMGPRLAW.COM
BAYAMON SECRETARY GENERAL (SUP)

[left biank intentionally] [sin texto}
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TRANSLATION

PO BOX 60610
BAYAWOGON PR 00960
LEREMITO EL MANDATO DE ESTE TRIBIRAL EN EL CASO NUMERO KLAW01000280 RESUELTO DEL DiA

38 DE JUNIC DE 20619, EL MANDATO FUE ENVEADO AT, PBOROUOBRESPOMIDIENTE, EETA CARTA ES
SOLAMENTE PARA SU7 CONOCIMIENTO,

DATA B SR FUAN, PUERTO RICO, A 26 DE AGOSTODE 2019,

IO A M DOUENDD SOTIS POR- P/ MODFSTA NEGRON MOTCS
HOMBRE DFL (DE LA) SECRETARIO LAY DEL WOMBRE ¥ FIRRIA DEL {DE LA) EFCRETARIHAY
TREBUNAL TE ATFLACIONES ATNIIIAR DEL TRIBUNAL

Casoz Somcelihdns- ELCEMISN34]

GETA TR Gt e Y ichibertin s (R Ao 30T

i
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TEXAN

TRANSLATION

PO BOX 60619

BAYAMON PR 00960
THE MANDATE OF THIS COURT WAS MAILED FOR CASE NUMBER KLAN201900280 SETTLED ON
JUNE 28, 2019. THE MANDATE WAS SENT TO THE CORRESPONDING VENUE, THIS LETTER IS
ONLY FOR YOUR NOTICE.
GIVEN IN SAN JUAN, PUERTO RICO, ON AUGUST 26, 2019.

LILIA M. OQUENDO S0LIS BY: F/MODESTA NEGRON MOJICA
NAME OF THE SECRETARY OF THE NAME AND SIGNATURE OF THE ASSISTANT -
APPELLATE COURT HEARING COURT SECRETARY

Consolidated Cases- KLCE201900346

OAT-1102 PROCEDURAL LETTER REGARDING MANDATE (Rev August 2017)

fend of translation] [fin de la traduccion)
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