CAUSE NO. 2019-79857B

PATRICK A.P. DE MAN, GARNISHOR IN THE DISTRICT COURT

VS.

JP MORGAN CHASE, GARNISHEE 615T JUDICIAL DISTRICT
RAIDEN COMMODITIES, L.P. and
ASPIRE COMMODITIES L.P.,
DEFENDANTS
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HARRIS COUNTY, TEXAS

APPLICATION FOR WRIT OF GARNISHMENT AFTER JUDGMENT

TO SAID HONORABLE COURT:

PATRICK A.P. DE MAN, Plaintiff and Garnishor does hereby apply for issuance of
Writ of Garnishment after judgment 1o be served upon Garnishee, JP MORGAN CHASE,
a Texas corporation, whose registered agent, CT CORPORATION , may be served with
writ at the principal place of business of the corporation, 1999 BRYAN ST., SUITE 900,
DALLAS, TEXAS 75201 and would show:

1.

Garnishor has a valid, subsisting judgment against Defendants RAIDEN
COMMODITIES, L.P. and ASPIRE COMMODITIES L.P. in the Judgment amount of
$690,847.00 plus attorney’s fee of $103,627.05 plus cost of court in Cause Number 2019-
79857, DISTRICT COURT, 61t JUDICIAL DISTRICT, HARRIS COUNTY, TEXAS.
There is due on the judgment the full amount. Garnishor has reason to believe and does
believe that Garnishee has property belonging to Defendant or is indebted to Defendant.
Within Garnishor's knowledge, Defendant does not possess property within the state that
is subject to execution and that is sufficient to satisfy the judgment. The garnishment is

not sued out to injure either Defendant or Garnishee.




2.

Plaintiff is entifled to the issuance of a Writ of Garnishment on the grounds stated in
the attached affidavit, which is incorporated into and made a part of this application as
though set out in full. Plaintiff also seeks reasonable and necessary attorney’s fees of at
least $1,000.00 for prosecution of this Writ of Garnishment.

WHEREFORE, Garnishor prays that Writ of Garnishment be issued directed to
Garnishee; that Defendant be served with a copy of the Writ of Garnishment, this
application and the accompanying affidavit; that Garnishor be granted judgment against
Garnishee for the full amount of the above judgment, plus interest and cost of court as the

amount of Garnishor's judgment against Defendant for attorney’s fees and for all additional

relief to which Garmishor is entitled.

RESPECTFULLY SUBMITTED
PATTERSON, BOYD & LOWERY, P.G.

A t\:f' i 4»(/
BY: A AL R
oe—XKILLIAM C. BOYD
T/B/A 02779000
Emalil: wboyd@pattersonboyd.com
RICHARD L. FASON
T/B/A 00797935
Email: ssboyd@pattersonboyd.com
2101 Louisiana St.
Houston, Texas 77002
Phone: 713-222-0351
Fax: 713-759-0642
Attorneys for Garnishor,
PATRICK A.P. DE MAN, GARNISHOR
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BEFORE ME, the undersigned authority on this day personally appeared WILLIAM
C. -BOYD, who, being by me duly sworn on oath stated:

| am the duly authorized agent for Garnishor, PATRICK A.P. DE MAN. | have
personal knowledge of the facts stated in this affidavit, and they are frue and
correct. | am authorized to make this affidavit and application for a Writ of
Garnishment.

Gamishor owns a judgment against Defendants, RAIDEN COMMODITIES, L.P.
and ASPIRE COMMODITIES L.P. The judgment was rendered on November 1,
2019, in the 2019-79857, 61%t JUDICIAL DISTRICT, DISTRICT COURT, HARRIS
COUNTY, TEXAS. The judgment is valid, subsisting, and a supersedeas bond
has not been approved and filed to suspend execution of the judgment. The full
amount of the judgment, in the Judgment amount of $690,847.00 plus attorney’s
fee of $103,627.05 plus cost of court with interest at the statutory rate of 5.5% per
annum.

Within my knowledge, Defendant does not possess property within this state that
is subject to execution and that is sufficient to satisfy the judgment. This
garnishment is not sued out to injure either Defendant or Garnishee.




| have reason to believe, and do believe, that Garnishee, JP MORGAN CHASE,
has property or effects belonglng to Defendant oris mdebt to D¢
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__RICHARD L. FA§ONf —

which witness my hand and seal of office,
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MARGAREY SERNE& L NOTARY PL{ LIC IN AND FOR THE
wmmdm .  STATE OF TEXAS

Coren, Eapiras 03-27.2022 |
anury Eﬁ 12563&40«3 .
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No.

Patrick A.P. De Man IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

Raiden Commodities, L.P., and
Aspire Commodities, L.P.

JUDICIAL DISTRICT
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NOTICE OF FILING OF FOREIGN JUDGMENT

TO:  RAIDEN COMMODITIES, L.P., AND ASPIRE COMMODITIES, L.P.

You are hereby notified that on November 1, 2019, Patrick A P. De Man by and through
his attorney of record, Chris Reynolds, filed with the court and under the case style shown above
an authenticated copy of a judgment for domestication under the Uniform Enforcement of
Foreign Judgments Act.

The judgment was rendered on December 27, 2018, in a case styled Patrick A.P. De Man,
et al. v. Adam C. Sinn, et al., filed as civil number D AC2016-2144 (701) in the Commonwealth

of Puerto Rico Trial Court, Superior Court of Bayamon, and awarded Patrick A.P. De Man the

amount of $690,847.00 in the judgment amount, plus $103,627.05 in atiomey’s fees, against the

judgment debtors named below:
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Raiden Commodities, L.P.
1302 Waugh Dnive #539,
Houston, Texas 77019

and

Aspire Commodities, L.P.
1302 Waugh Drive #539,
Houston, Texas 770191

The name and address of the judgment creditor is:

Patrick A.P. De Man
URB Sabanera Dorado
544 Corredor del Bosque
Dorado, PR 00646

The name and address of the judgment creditor’s attorney in Texas is:

Chris Reynolds

Reynolds Frizzell LLP

1100 Louisiana Street, Suite 3500
Houston, Texas 77002

(713) 485-7200 Telephone

(713) 485-7250 Facsimile

! Raiden Commodities, L.P., and Aspire Commodities, I..P., are also being served this notice at the
following addresses: :

200 Dorado Beach Dr., Ste. 3232
Dorado, PR 00646 USA

¢/o KB Carlton PLLC
7800 Dallas Parkway, Suite 360
Plano, Texas 75024

c/0 KB Carlton PLLC
2500 Dallas Pkwy, Suite 501
Plano, TX 75093 USA
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Respectfully submitted,
REYNOLDS FRIZZELL LL.P

By: _/s/ Chris Reynolds
Chris Reynolds
Texas Bar No. 16801900
Matthew Sheehan
Texas Bar No. 24106881
1100 Louisiana Street, Suite 3500
Houston, Texas 77002
Telephone: (713) 485-7200
Facsimile; (713) 485-7250
creynolds@reynoldsfrizzell.com
msheehan(@reynoldsfrizzell.com

ATTORNEYS FOR
PATRICK A.P. DE MAN
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I, Marilyn Burgess, District Clerk of Harris
County, Texas certify that this is a true and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this November 6, 2019

Cettified Document Number: 878946961 Total Pages: 3

o Bt

Marilyn Burgess, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 clectronically transmitted authenticated
documents are valid. If there is a question regarding the validify of this document and or seal
“please e-mail support@hedistrictclerk.com '




COMMONWEALTH OF PUERTO RICO
GENERAL COURT OF JUSTICE
COURT OF FIRST INSTANCE
SUPERIOR COURT OF BAYAMON

PATRICK AP, DE MAN, et 2als
Plaintiffs,
V.
ADAM C. SINN, et als

Defendants,

CIVIL NO.: D AC2016-2144 (701)

RE:

BREACH OF FIDUCIARY DUTY; BREACH
OF LIMITED LIABILITY COMPANY
CONTRACT; DAMAGES; BAD FAITH AND
MALICE; BAD FAITH IN CONTRACTING;
UNTUST ENRICHMENT

CERTIFICATE

COMMONWEALTH OF PUERTO RICO

CITY OF BAYAMON

I, ANDINO OLGUIN ARROYO, Superior Court Judge of the Commonwealth of

Puerto Rico, in and for the City of Bayamén, do hereby certify that the foregoing attestation and

certificate of Laura I, Santa Sénchez, Esq., is in due form of law, and that said Laura I. Santa

Sénchez, Esq., is now, and at the time of making said certificate and attestation, was the Clerk of

the Superior Court of the City of Bayamdn, Puerto Rico; that she is the proper officer to make

such certificate and attestation; that her signature, whether manual or electronic, thersto is

genuine, and that as sach Clerk of the Superior Court of the City of Bayamo6n, she is the sole

custodian of papers, documents, records, and seal pertaining to said Court.
IN TESTIMONY WHEREQF, I have hereuntc set my hand and affixed the Seal of

said Court at my office in the City of Bayamén, in the Commonwealth of Puertc Rico, on

Ocfober 10, 2019.

Supérior Cotirt fhdge ¥
Court of Firsyiinstance of the City of Bayamén
Commonwealth of Puerto Rico




Q]

COMMONWEALTH OF PUERTO RICO
CITY OF BAYAMON, PUERTO RICO

AT, LAURA 1 SANEA SAchE7
L Ceotemls Regiongd W, Clerk of the Superior Court of the Commonwealth of
Puerto Rico, in and for the City of Bayamén, do hereby certify that the Honorable Judee
ANDINO OLGUIN ARROYO, whose genuine signature, whether manual or electronic,

appears on the foregoing certificate is now, and was at the time of signing said certificate, the

Judge of the Superior Court of the City of Bayamén, Puerto Rico, duly commissioned and
qualified in accordance with the laws of the Commonwedlth of Puerto Rico, and that said
attestation is in due form of law.

IN TESTIMONY WHEREOF, I have set my hand and affixed the Seal of said Court at

my office in the City of Bayamén, in the Commonwealth of Puerto Rico, on

Qstollen, 207 _2019.

4
CLERK “
Superior Court of the City of Bayamén
Commaonwealth of Puerto Rico
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ESTADO LIBRE ASOCIADO DE PUERTO RICO
TRIBUNAL GENERAL DE JUSTICIA
TRIBUNAL DE PRIMERA INSTANCIA

SALA DE BAYAMON-SUPERIOR

DE MAN, DBATRICK A.P. Y QTROS
DEMANDANTE CASO NUM. D AC2016-2144
© sRLON NOM.701
vs.
SOERE:
SINN, ADAM C. Y OROS INCUMPLIMIENTO DE CONTRATO
DEMANDADO

NOTIFICACTIORNR

A: LIC. BRAU RAMIREZ GERMAN J

german.brav@bioslawpr.com dannette.negron@bioslawpr.com

LIC. RAMIREZ MACDONALD ALFREDO F
alfredo.ramirez@oneillberges.com virginia.martinez@oneillborges.com

LIC. RODRIGUEZ RIVERA ANA M
ana.rodriguez@oneillborges.com anamrodriguez8l@yahoo, com

LIC. HERNANDEZ GONZALEZ ARTURC LUIS BIENVENID
arturc.hernandez@coneillborges.com vilna.cedano@oneillborges.com

EL[LA] SECRETARIO[A] QUE SUSCRIBE CERTIFICA Y NOTIFICA 2 USTED QUE CON RELACION
AL[A LA} : CASO DE EPIGRAFE ESTE TRIBUNAL EMITIO UNA SENTENCIA EL
27 DE DICIEMBRE DE 2018.

SE ANEJA COFIA O INCLUYE ENLACE:

FDO.ANDING OLGUIN ARROYO
JUEZ '

SE LE ADVIERTE QUE AL SER UNA PARTE O SU REPRESENTANTE LEGAL EN EL CASO SUJETC A
ESTA SENTENCIA . USTED PUEDE PRESENTAR UN RECURSO DE APELACION,
REVISION O CERTIORARL, DE CONFORMIDAD CON EL PROCEDIMIENTO Y EN EL TERMINO
ESTABLECIDO FCR LEY, REGLA O REGLAMENTO.

CERTIFICO QUE LA DETERMINACION EMITIDA POR XL TRIBUNAL FUE DEBRIDAMENTE REGISTRADA
Y ARCHIVADA HOY 03 DE ENERO DE 2012 ,Y QUE SE ENVIO COPIA DE ESTA NOTTIFTCACTON

A LAS PERSONAS ANTES INDICADAS, A $US DIRECCIONES REGISTRADAS EN EL CASO CONFORME
A LA NORMATIVA APLICAELE. EN ESTA MISMA FECHA FUE ARCHIVADA EN AUTOS COPTA DE ESTA
WOTIFICACION.

NOTAS DE LA SECRETARIA-:
SENTENCIA SUMARIA PARCIAL




EN BAYAMON, PUERTC RICC, A 03 DE ENERC DE 2019.

MANUEL MOJICA SIERRA - INTERINO Por:f£/MARIA D. MEDINA HERNANDEZ
NOMERE DEL (DE LA) NOMBRE ¥ FIRMA DEL (DE LA)
SECRETARIO{A) REGIONAL SECRETARIO (A} AUXTLIAR DEL TRIBUNAL

OAT1812-Formulario Unico de Notificacién-Sentencias (Resolucicnes, Ordenes vy Minutas
(Noviembre 2018)




ESTADO LIBRE ASOCIADO DE PUERTO RICO
. TRIBUNAL DE PRIMERA INSTANCTA
SALA SUPERIOR DE BAYAMON

PATRICK AP. DE MAN; MIKA DE MAN
(AKA. MIKA KAWAJIRI-DE MAN OR
MIKA KAWAJIRY); Y LA SOCIEDAD
LEGAL DE BIENES GANANCIALES
COMPUESTA POR AMBOS

Demandantes
V.

ADAM C. SINN; RATDEN COMMODITIES,
LP.; RAIDEN COMMODITIES 1 LLG
ASPIRE COMMODITIES, L.P.; ASPIRE
‘COMMODITIES 1, LLC; SINN LIVING
TRUST

Demandados

CIVIL NUM.: D AC2016-2144 (701)

SOBRE:

INCUMPLIMIENTO DE DEBER DE
FIDUCIA; INCUMPLIMIENTO DE
CONTRATO DE SOCIEDAD
LIMITADA; DANOS Y PERJUICIOS;
MALA FEY DOLQ; MALA FE EN
LA CONTRATACION; :
ENRIQUECIMIENTO INJUSTO

SENTENCIA SUMARIA PARCIAL

Considerada la Mocién de Sentencia Sumaria Parcial presentada por la parte

demandante el

7 de mayo de 2018, la Oposicién a dicha mocién presentada por las

partes codemandadas, los otros escritos en apoyo y oposicion a la Mocién de Sentencia

Sumaria Parcial presentados por las partes, asi como las argumentaciones de las partes

durante ]a vista celebrada el 13 de diciembre de 2018, &l Tribunal declara CON LUGAR

la Mocién de la parte demandante y emite la sentencia parcial solicitada.

A bage de las alegaciones de las partes y los documentos y declaraciones juradas

presentadas, el Tribunal determina que no existe una disputa sustancial sobre los

siguientes;

HECHOS INCONTROVERTIDOS

1. El' demandante Patrick De Man tuvo una relacién contractnal con las

partes codemandadas.

2. En el parrafo 38 de su Demanda, presentada el 16 de diciembre de 2015,

el demandante alegé que habia comenzado a trabajar como empleado de la

codemandada Aspire Commodities, LF, en 2011 en calidad de comerciante (“trader”).

3. En su Contestacién a la Demanda y Reconvencion, presentadas el 30 de

mayo de 2017, la parte demandada también alega que el demandante fue empleado de

Aspire Commodities, LP.
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4, En el pérrafo 37 de su Contestacion, la parte demandada alegd que el
demandante “fue conitatado como empleado” y que “presté sus servicios y
conocimiento en consideracion a su salario y bone de productividad.”

5. En el parrafo 40 de su Contestacién, la parte demandada alegé que el
demandante “1inicamente desempefi6 labores administrativas tpicas de un empleado
regular y no de un socio o miembro propietario.” La parte demnandada alegé que
cualquier gestion del demandante “fue debidamente compensada a través del salario
devengado por éste y el esquerna de bonificaciones al que estaba sujeto.”

6. En la porcién pertinente del parrafo 28 de su Reconvencitn, la parte
demandada alegé que “[cJomo compensacién, Aspire Commodities, LP acord¢
verbalmente con e-l sefior.De Man pagarle un salario fijo y una comisién, la cual
consistia en una porcion de las ganancias netas que generaran las actividades
comerciales del sefior De Man en particular.”

7. En el parrafo 23 de la Reconvencién Enmendada, presentada el 22 de junio
de 2017, la parte demandada similarmente expres6 que “{cjomo compensacion, Aspire
Commeodities, LP acordé verbalmente con el sefior De Man pagarle un salé:io fijo y un
bono. El bono se calcularia como un porciento de las ganancias netas que generara.;';
Aspire Commodities, LP o Raiden Commodities, LP como producto de las estrategias
comerciales del sefior de Man, en particular en Jos mercados de BRCOT o ICE”

8. Ambas partes coinciden, de este modo, en que el sefior De Man fungid
como empleado de Aspire Commodities, LP.

9. Ademas de Aspire Commodities, LP, el demandante también llevé a cabo
funciones como empleado para Raiden Commodities, LP. En el parrafo 47 d;a la
Contestacién, la parte demandada aleg¢, en este senﬁd.o, que toda gestién o accion
llevada a cabo por el sefior De Man “en beneficio de Raiden LP y/o Aspire LP” fue
l;eali;.zacia “en calidad de empleado y en cumplimiento de sus deberes como empleado.”

10.  Existe controversia enfre las partes en torno a si, ademds de prestar
servicios como empleado, el demandante adquiri6 algin tipo de interés societario en las

ernpresas codemandadas que le confiriera derecho a participar en las ganancias de las
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empresas, no s6lo con relacién a las transacciones trabajadas por él, sino como producto
de las actividades de los otros comerciantes. El demandante alega en su demanda que
&l se convirti6 en socio, lo que es negado por la parte demandada. En el parrafo 54 de
su Contestaciodn, la parte demandada alega que cualquier alusi6n al sefior De Marn como
“socio” o “miembro” de Aspire Commuodities, LP “se debi6 a error o nadvertencia por
parte de terceros.” |

11.  Esta disputa de hecho existente sobre este aspecte de la controversia no
impide que este Tribunal fije los derechos del demandante como empleado de Aspire
Commodities, LP y Raiden Commodities, LP, asunto sobre el cual no existe
controversia.

12, Para 2015, la parte demandada prepar6 un formulario K-1 para el sefior
De Man, informando sus ingresos para ese periodo al Internal Revenue Services. Fl
formulario divulgaba la participacién de socio correspondiente al demandante en
Raiden Commodities, LP (“[plartner’s share of income, deduction, credits, etc.”),

13. El récord refleja que la parte demandada también enviaba es%e ﬁpd de
formulario al demandado Adam C. Sian.

14. Segiin la explicacién ofrecida por el Sr. Gary G. Kleinrichert, perito de la
parte demandada,'en su declaracion jurada del 31 de julio de 2018, el formulario K-1 es
la planilla para ingreso de una sociedad del Gobierno Rederal {“is the U.S. Return
Partnership Income”} y se usa para reportar ingresos, ganancias, pérdidas, deducciones,
créditos, etc. (“is an information return used to repart income, gains, losses, deductions,
credits, etc. from the operation of the partnership”).

15, Para el afio 2015, el formulario K-1 del derandante reflejaba que éste tenia
un ingreso (“income”) de $1,690,847 y que se le habfan pagado dividendos de $1,000,000
quedando un balance de ingreso no distribuido de $890,847.

16, El 26 de marzo de 2016, el demandante le escribié al demandado Adam C.
Sinn y le propuso un itineraric para el pago de la surna que se le adeudaba {“half of the
891k now and the rest in late june”). El Sefior Sinn manifests estar de acuerdo. (“] think

your email makes sense”),
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17.  Segiin su declaracién jurada y los docurnentos sometidos en apoyo a su
mocién de sentencia sumaria, al demandante se le pagaron $200,000 e 1ro de abril de
2016, quedando reducida la deuda a $690,847.

18.  El demandante terminé su relacién de trabajo con la parte demandada en
2016,

19.  Eilrodejulio de 2016, e abogado de las partes demaﬁdadas le escribié un
correo al demandante y le dijo que se le iba a pagar y que se estaba preparando un
borrador de acuerdo de separacién (“T am drafting your sei:a.ration paperwork and I
understand you will be paid in the normal course of performance”).

20.  El 18 de julio de 2018, el abogado de la paste demandada Je escribié un
nuevo corred a la representacion del demandante, en la cual, enire oiras cosas,
manifesté que al demandante no se le iba a pagar, por existir ciertos asuntes que debifan
resolverse, Bn la comuricacién enviada, la parte- demandada admitié que al
demandante se le adeudaban los dineros que reflejaba su formulario K-1, pero expres6
que no se le pagarfa porque, entre ofras cosas, el demandante no habfa querido suscribir
un borrador de acuerdo de separacién que le fue sometido:

For a variety of reasons, a wire will not be sent to Patrick today. The
separation agreement attempted to fully resclve matters between all
parties involved. While Mr. De Man is correct that his K-l reflected
income, the course of performance between the parties necessitated that
certain capital be retained at the company. It is important that all issues be
resolved prior to a final disbursement of the funds.

71. Al demandante no se le pagé la suma reflejada en su formnulario K-1.

22.  En su Reconvencidn, la partve demandada le reclama al demandante por
dafios y beﬂuidos por motive de su incumplimiento de sus deberes de fiducia como
empleado de la parte demandada. En el péarrafo 56 de su Contestacion, la part;a
demandada sefiala, entre otras cosas, que “cualquier salario y/o bonificacién que se le
deba al sefior De Man por parte de Raiden LP y/ o Aspire LP esté sujeto a compensacion
por los dafios causados por el sefior De Man” En el inciso 17 de sus defensas
afirmativas, la parte demandada alega que “[cjualquier compensacion o bonificacién
que los Demandados pudieran deberle al sefior De Man estd sujeta a ser compensada en

funcion de los dafios ocasionados por las actuaciones del sefior De Man.”
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23. En los pérrafos 10 y 11 de su Declaracién Jurada dei 1ro. de agosto de
2018, el Sr. Adam C. Sinn expresa las razones por las cuales Ia parte. demandada

entiende que no viene obligada a pagar al demandante los salarios ¥ beneficios que se le

adeudan: N
Mr. De Man voluntarily separated from Raiden in 2016. There was
no agreement between Rajden and Mr. De Man which allowed Mr. De
Man, upon such a separation, to compel payment to him of any
undistributed amounts he may have earned. In fact, to the extent it
applies, Raiden’s Lirited Partnership Agreement, ..., expressty stated that
Mr. De Man had no such right and that any interest he had in Raiden at
the time of his separation was subject to setoff for any harmn he had caused
Raiden. Similarly, Raiden’s agreements with its employees requived them
to forfeit unpaid earnings upon a voluntary separation, like Mr. De Man’s.

Accordingly, Raiden did not owe Mr. De Man a payable debt of
$890,847 at the end of 2015, and it does not cwrrently owe Mr. De Man a
liquid and payable debt of $690,847,
24. Junto con su Declaracion Jurada, e} sefior Sinn acompafid un docurmento
titulado “Second Amended & Restated Partnership Agreement” de Raiden
Commodities, LP, con fecha del 30 de julio de 2013. Este documento sslo aparece

firmado por el codemandado Adam Sinn ¥ no tiene Ja firma del démandanteJ

DISCUSION

La Regla 36.3 de las de Procedimiento Civil autoriza a este Tribunal a dictar

sentencia sumaria en un caso cuando no existe controversia real sustancial en cuanto a
ningdn hecho material en un caso. La Regla dispone que cuando se presente una
mocion de sentencia sumaria y se sostenga en la forma provista, la parte contraria “no
podré descansar solamente en las aseveraciones o negaciones contenidas en sus
ai;zgaciones, sino que estara obligada a contestar en forma tan detallada y especifica,
como lo haya hecho la parte promovente. De no hacerlo asi, se dictara la sentencia
sumaria en su contra si procede.”

La Regla confiere discrecién al Tribunal de Primera Instancia para dar por
admitida toda relacion de hechos expuesta en la mocién, que esté debidamente
foxmulada y apoyada en la forma en que lo exige el precepto, “a menos que esté

debidamente controvertida conforme lo dispone la Regla” La Regla también dispone

! La parte demandante ha aducido en sus escritos que este documento es apécrifo. Al igual que la
disputa sobre si el demandante es socio en las empresas demandadas, esta controversia es inmaterial ¥ no
impide gue dictemos sentencia parciat porque el documento no estd firmado por el demandante,
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que “[e]l Tribunal no tendr4 la obligacién de considerar aquellos hechos” que no Henen

ana referencia a prueba documental o deciaraciones juradas que establezcan una

controversia.; véase, SLG Zapata-Rivera v. |.M. Montalvo, 189 D.P.R. 414, 433 (2013).
Fl Tribunal Supremo de Puerto Rico ha aclarado que, ¢uando no existé
controversia real sustancial de hecho, se favorece el empleo de la sentencia surnaria

como mecanismo para descongestionar los calendarios de los tribunales. Meléndez

Gonzalez v. M. Cuebas, Ine., 2015 T.5.P.R. 70; Ramos Pérez v. Univisidn, 178 D.B.R. 200,
220 (2010). El promovido no puede valerse de “la lacénica aseveracion de que los
hechos estdn en controversia.” Ramos Pérrez v, Univisién, 178 D.P.R. a la pag. 226.

En este caso, hemos exarninado los documentos, y éstos reflejan que no existe
controversia real sustancial sobre los hechos. Al momento de terminar su refacién con
la parte demandada, al demandante se le adeudaban $690,847 por concepto de ingresos
acumulados por él, segiin reportados al Gobierno de los Estados Unidos ent la forma K-1

para 2015. Se trata de una suma liquida. Ramos y Otros v. Colén y Otros, 153 D.P.R.

534, 546 (2001).
Estas cantidades corresponden a los servicios prestados por el demandante como
comerciante (“trader”) para la parte demandada. Asi lo esgrimi¢ la propia parte

demandada en sus alegaciones, a! insistir que el demandante era su empleado (y nada

més). La parte demandada estd obligada por sus alegaciones. Diaz _Ayala et al v.

ELA., 153 D.P.R. 675, 693 (2001); Maziani v. Christy, 73 D.P.R,, 782, 788-789 (1952);

véase, ademndas, Emesto Chiesa Aponte, Tratado de Derecho Probatorio, Tomo 1L, pag.
655 {“cuando una parte hace una allagacién ... queda obligada por la alegacion”).

La pe-xrte demandada alegé que podia retener al demandante el dinero que se le
debfa por los servicios prestados, pero, la seccion 5 de la Ley Niim. 17 de 1931, segiin
enmendada, dispone expfesamente que “ningtin patrono podra descontar ni retener por
ningtn motivo parte del salatio que devengarin los obreros”, salvo en las
circunstancias que se exponen en el precepto, ninguna de las cuales estd presente. 29

LPR.A. sec. 175; véase, Seafarers Int. Union de P.R. v. .R.T., 94 D.P.R. 697, 704 esc. 4

(1967).
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La seccion 7 de la Ley dispone que la violacién a Ja norma anterior se considera
€OMO un d.e]ito menos grave. 29 LP.R A. sec. 177.

Un patrono, de este modo, no puede compensar lo adeudado a un empleado por
concepto de salario y beneficios, contra otras deudas que el patrono reclame del
empleado. Lo contrario, naturalmente, expondria a [os empleados a que se les retengan
sus salarios bajo la alegacion de que eflos adeudén sumas al patrono por el
incumplimiento de sus deberes.

~ Lacontensién de la parte demandada es que el demandante renuncié a su salario
al marcharse de la empresa. Pero ello es contraro a la politica publica de nuestra

jurisdiccion. Un empleado no puede ser penalizado por ejercer su derecho

constitucional a escogér libremente su trabajo. Dolphin Int'l of P.R. v. Ryder Truck
Lines, 127 D.P.R. 869, 885 (1991).

En su Declaracién Jurada, ¢l codemandado Adam C. Sinn alegd que el
demandante renuncié a su salario y bonificaciones Jor virtud ciel “Second Amended &
Restated Partnership A_greement" de Raiden Commodities, LF. Este docurnento no
aparece firmado por el demandante. El Articulo 1209 del Codigo Civil aclara que los
contratos “sélo producen efecto entre 1:.1s partes ;:;ue los otorgan y sus herederos.” 31
LP.R.A. sec. 3374. Al no haber firmado el documento, el demandante no puede ser
obligado a renunciar al cobro de lo que se le adeuda.

La renuncia de derechos nunca se presume. Eastern Sands, Inc. v. Roig Comm.

Bank, 150 D.P.R. 703, 720 (1996). Aunque el Articulo 4 del Cédigo Civil reconoce que
los derechos se pueden renunciar, 31 LP.R.A. sec. 4, el Tribunal Suprmo de Puerto
Rico ha aclarado que, para ser efectiva, una renuncia de derechos debe ser “clara,
terminante, explicita e inequivoca. Aunque se concede que puede ser expresa o tAcita,

la renuncia de derechos en general no se presume y es de estricta interpretacion. No es

licito deducirla de expresiones de dudosa significacion.” Quifiones Quifiones v.
Quitiones Irizarry, 91 D.P.R. 225, 266 (1964).

Es un requisito indispensable de toda renuncia que ésta sea clara e inequivoca.

Torres Solis et al, v. AEE et als., 136 D.P.R, 302, 314-315 (1994); Chico v. Editorial
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Ponge, Inc,, 101 D.P.R. 759, 778 (1973); Mendoza Aldarondo v. Asociacién Empleados,
94 D.P.R. 564, 577 (1967).

En este caso, la parte demandada no ha ofrecido ninguna evidencia que tienda a
establecer que el demandante renunci6 a su derecho a cobrar por sus servicios. Dicha
renuncia no puede inferirse del hecho de que el demandante haya decidido abandonar
la empresa.

La parte demandada alega que desea compensar la deuda del demandante
contra los dafios que le ocasioné el demandante a las empresas por su conducta

torticera. Conforme al Articulo 1150 del Cédigo Civil, para que dos deudas sean

compensadas, se requiere que ambas sean liquidas y exigibles. 31 LP.R.A. sec. 3222.
Fuentes Leduc v. Aponte, 63 DP.R. 194, 199 (1944) (“para que la compensacién proceda
es necesario que exista un crédito liquido y exigible”).

La deuda de la parte demandada hacia el demandante, segiin hemos sefialado, es
Hquida y exigible y surge de —Ios servicios prestados par el demandante a las empresas.
Esta deuda no puede ser compensada contra los dafios y perjuicios que la parte
demandada reclama contra ¢l demandante, porque estos dafios no constituyen una
stima liquida ni son exigibles, hasta tanto el Tribunal los determine y adjudique.

En su oposicién a la mocién de sentencia sumaria, la parte demandada alega que
la declaracién jurada del sefior Sinn “provee las razones por las cuales al Qéﬁor de Man
no se le adeudan los $690,847 que éste reclama.” La conclusién del codemandado de
gue no se le adeuda nada al demandante es una cuestion de derecho que puede ser
adjudicada sumariamnente por este Tribunal.

Este foro entiende que las razones aducidas por la parte demandada para
retenerle al demandante sus ingresos generados para 2015 no es valida. Procede, porlo
tanto, que dictemos sentencia smaria parcial concediendo el remedio sclicitado-

POR LOS FUNDAMENTOS EXPRESADOS, se dicta sentencia parcial
declarando con lugar la mocién de sentencia sumaria parcial presentada por la
parte demandante y se ordena a la parte demandada a pagar solidariamente al

demandante la suma adeudada de $690,847 y que le fue retenida al demandante por las
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demandadas Aspire Commedities, LP y Raiden Commodities, LP. Se dicta sentencia
parcial en esta etapa por no existir motivo para posponerla hasta el final del pleito.
Tratandose de una controversia sobre el pago de los servicios y bonificaciones de un
empleado, el Tribunal fija a la parte demandada honorarios de abogado a favor de la
parte demandante en una cuantia del 15% del total, conforme a lo contemplado por la
Ley, 32 LP.R.A. sec. 3115, para un total de $108,627.05 por concepto de honoraries de
abogado. Esta suma formaré parte de la sentencia.

REGISTRESE Y NOTIFIQUESE.

2

Numero de Identificador:
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Certified Translation of Judgement from
Puerto Rico

|, Mark W. {Marco) Hanson, certify that the
following Spanish translation is complete,
accurate and faithful to the best of my ability.
I am a Texas Master Licensed Court
Interpreter (1599} and American Translators
Association (241783) certified Spanish to
English translator. [ hold a Master of Arts
degree in Spanish from the University of Texas
— Rio Grande Valley and have nineteen years
of experience as a translator and interpreter.
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Traduccidn certificada de sentencia de
Puerto Rico

Yo, Marco W. (Mark) Hanson, certifico que la traduccion
siguiente es completa, precisa y verdadera segun mi mejor
capacidad. Tengo la licencia de intérprete juridico a nivel de
maestria del Estodo de Texas (1599) y la certificacion de
traductor del espafiol ol inglés de la American Translator’s
Association [Asociacion Norteamericana de Traductores].
Tengo el titulo de maestria en espafiol de la University of
Texas — Rio Grande Valley, y diecinueve afios de experiencia
como traductor e intérprete.

¥
.
=

Translator’s signature: Q/{A#gl,{'/ﬂ:é?:-ﬁh

Firma del traductor

Date signed: October 1, 2019
Fecha de firma: 1 de octubre de 2019
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PATRICK AP, BE MAN; MIKA DE MAN
(AK.A. MIKA KAWAJIRI-DE MAN OR
MIKA KAWAHRD: Y LA SOCIEDADR
LEGAL DE MENES GANANCIALIS
COMPUESTA POR AMBOS

Demandantes
¥,
ADAM C, 5INN; RAIDEN COMMODITIES,
L.P.; RAIDEN COMMODITIES T LLC)

ASPIRE COMMODITIES, LP,; ASPIRE
COMMODITIES 1, LLG; SINN LIVING

ESTADO LIBRE ASQOCIADO DE PUERTO RICC
TRIBUNAL DE PRIMERA INSTANCIA
SALA SUPERIOR DE BAYAMON

CIVIL NUM.: D AC216-2145 (701)

SCHRE:

INCUMPLIMIENTO DE DEBER DIE
FIOUCTA; INCUMPLIMIENTO DE
CONTRATO DE SOCIEDAD
TAMITADA; DANGS Y PRRJUICIOS;
MALATEY DOLO; MALA FEEN
LA CONTRATACION;

TRUIST

ENRIQUECIMIENTO INJUSTO f
L}gi:}a_qda_dc:s 3

SENTENCIA SUMARIA PARCIAL

Cunsiderada ia Mocion de Sentencia. Sumatla Parcial presentada por fa patie’
dumandante vl 7 de mayo de 2008, Ia oposicidn a dichs mocidn presentada por les
pavies eodemmlnias, Jor otros escritos en apoye v opusicion a Ta Modén de Sentencia
Sumaria Parcial presentudos por Ias paries, asl como fas afgumentaciones de Tas parles
durante la vista celebrada el 13 de diciembre de 2018, &) Tribural Yeclara CON LUGAR
ta Mocitn de fa parte demondante y émite la sendencia parcial solicktada,

A base de Tas alegaciones de fas partes y loy dorumantes ¢ declaraciones furadas
presentaclas, of Tribunal determind qeae s existe gna dispnda sustancial sobre log 2
siguicntes: |

HECHOS INCONTROVERTIDOS

1. Ei demandante Patrick De Man tuve una relacion contractual con las

partes codemandadas,

2, Fin el parrafo 38 de su Demanila, presontada el 16 de diciemnbre de 2016,
el demmndante alegé que babia comenzade a irabajar como empleado e Ja

eodemandada Aspite Conynodittus, LF, en 2011 en calidad e comerclante {“traduc’),

3 En g9 Conlestacion a Ia Demanda y Reconvencion, presestadas «f 30 de
raayo de 2017, Ia parte demandada también alegs que el demandante fue empleado da

Aspire Commaditios, LP.
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COMMONWEALTH OF PUERTO RICO
TRIAL COURT
SUPERIOR COURT OF BAYAMON

PATRICK A.P. DE MAN; MIKA DE MAN (A.ICA. MIKA CIVIL NO.: D AC2016-2144 (701)
KAWAJIRI-DE MAN OR MIKA KAWAJIRI); AND THE

COMMUNITY MATRIMONIAL ASSETS ACQUIRED BY

BOTH SPOUSES

REGARDING:
Plaintiffs

Ve BREACH OF FIDUCIARY DUTY; BREACH OF LIMITED
LIABILITY COMPANY CONTRACT; DAMAGES; BAD FAITH
AND MALICE; BAD FAITH IN CONTRACTING; UNJUST
ENRICHMENT

ADAM C. SINN; RAIDEN COMMODITIES, L.P,;
RAIDEN COMMODITIES 1 LLC; ASPIRE
COMMODITIES, L.P.; ASPIRE COMMODITIES 1,
LLC; SINN LIVING TRUST

Defendants

PARTIAL SUMMARY JUDGMENT
Considering the Motion for Partial Summary Judgment filed by the Plaintiff on May 7, 2018, the

opposition to said motion filed by the Co-Defendants, the other documents for and against the Motion for
Partial Summary Judgment filed by the Parties, as well as the arguments of the Parties during the hearing held
oh December 13, 2018, the Court declares the Motion by the Plaintiff GRANTED and issues the requested partial
judgment.

Based on the allegations of the Parties and the documents and sworn statements filed, the Court

determines that there is no material dispute over the following:

UNCONTROVERTED FACTS
L. Plaintiff Patrick De Man had a contractual relationship with the Co-Defendants.
2. in paragraph 38 of his Suit, filed on December 16, 2016, the Plaintiff alleged that he had begun

to work as an employee of the Co-Defendant Aspire Commodities, LP, in 2011 as a trader.
3. In its Answer to the Suit and Counterclaim, filed on May 30, 2017, the Defendant also alleges that

the Plaintiff was employed by Aspire Commodities, LP.

[left blank intentionally] {sin texto]
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4. En el pérafo 37 dé su Contestaclon, In parte demandata alogd que of
demandante “fue contratedo como empleade”™ ¥ que “prosid sus serviclos y
conccimiento en consideracion a su salario y bone do productividad

5. En el parrafo 40 de su Contestacion, 1 parle demandada alepd que ¢l

demandante “dnicamente deésermpend Jabires sdininstralivas tpieas do un empleade

rgular ¥ no de un socio o adeetbro proplelarie” La pare demandada alegd gué

eualquier gestion del demandante “fue debidamente compensailaa través del salario *
devengade por ésle y ol esquiema de bonificactones al que estaba sujeto.”
6, En Ja porcién pectinente def pafrafo 28 de su Recenvencian, Ja parle

demnandada alogt que "[dJomo compensadcn, Asplre Commedities, TP acordé
vurbaimente conr ¢l sefior De Man pagarle un salarto fljo v una comision, fa cual

comsisn en une porcion de las gamancias netas que pemeraran as actividades

conurclales del sefior 130 Man en particular,”
7. Enelpdrrafo 23 <e In Reconvencion Enmendada, presentada el 22 de junio

de H¥F, Ja parte demardads stmifarmenle expresi que “[clome compensacitn, Aspite

Commodities, LI acordé verbalmeige con of sefor De Man pagarle un salario fjo y un
bono. El bono se caleplarin como ma poclenio de kg pgananchs nefas que generaran

Aspire Commodities, LI o Rajden Commndities, LI coma producte de las estrategias

comerclales def sufior de Man, e particular en los mércados de BREOT o 10B.”
8 Ambas portes coinciden; de este mode, en que el sefior De Man fungic
cormo emplende de Aspive Cotnrodities, LP, o
9, Adenids Jde Aspire Commodities, LB, et demandante también lleva a cibo
funclones comw empleado para Raiden Comimodities, LP; En of pirmle 47 de I

Contestacion, la parte demandagda slegr, e este seatiddo, que txda gestidn o awitn

llevada a cabo por #f seftor De Man “ch beneficio de Raiden LP y/o Aspire LIY fue

realizadks “en calidad de emplimdo y en complimiento de 5us debergs como soplendo.”

1), Baiste controversia entre las parles €0 fome a sl, ademds de prestar
-servicios como enipleado, el dawnandanie adguitia alpan Hpo de interés societario en las

empresas cexlemandadas que fe confiriers desecho a participar en Jas gananciis de las
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4. In paragraph 37 of his Answer, the Defendant claimed that the Plaintiff “was hired as an
employee” and that “he provided his services and knowledge in consideration of his salary and
productivity bonus.”

5. In paragraph 40 of his Answer, the Defendant claimed that the Plaintiff “only performed
administrative duties typical of a regular employee and not of a partner or owner-member.” The
Defendant claimed that any actions performed by the Plaintiff “were duly compensated through his
salary earned and the bonus scheme to which he was subject.”

6. In the pertinent portion of Paragraph 28 of his Counterclaim, the Defendant claimed that “[a]s
compensation, Aspire Commodities, LP, verbally agreed with Mr. De Man to pay him a fixed salary and
a commission, which consisted of a portion of the net earnings generated by Mr. De Man’s business
activities in particuiar.”

7. In Paragraph 23 of the Amended Counterclaim, filed on June 22, 2017, the Defendant similarly
stated that “[a]s compensation, Aspire Commodities, LP verbally agreed with Mr. De Man to pay him a
fixed salary and a bonus. The bonus would be calculated as a percentage of the net profits generated
by Aspire Commeodities, LP or Raiden Commodities, LP as a product of Mr. Man's business strategies,

particularly in the ERCOT or [CE markets.”

8. Both parties agree, therefore, that Mr. De Man served as an employee of Aspire Commodities,
LP.
9, In addition to Aspire Commodities, LP, the Plaintiff also performed duties as an employee of

Raiden Commodities, LP. In paragraph 47 of the Answer, the Defendant alleges, in this regard, that all
actions or performances carried out by Mr. De Man “for the benefit of Raiden LP and/or Aspire LP”
were carried out “as an employee and in fulfilling his duties as an employee.”
10. There is controversy between the parties about whether, in addition to providing services as an
employee, the Plaintiff acquired some type of corporate interest in the Co-Defendants’ companies that

granted him the right to share in the profits of the

[left blank intentionally] [sin texto]
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empresas, no solo gon relacion o kes ansacciones trabajadas por &4, stno como producto
<t las actividades de jos otioa comerelsntes, Bl demandante alega en si demanda que
& se convicto un socio, o due es negado por b parle demandada. Bn o péreaio 54 e
st Conlestatidn, b parte démandada lega gue enalquier alusion af sefior De Man camo
“sotio” o miembre” de Aspire Commaditied, LT "se debi6 o etror o leadvertonda por
parte de terceras.”

1. Esta disputa de hecho existente subro exié aspecls de Ja eontroversia no
impide qué este Tribunat 1 Yos devechos del demandante comw smpleado de Aspire
Commodities, LP y Raiden Commuodilies, LF, asunto sobre ¢ cual no oxiste
controversia,

12 Para 2015 la parte deasandada prepard an-formalario E-1 para el sehor

Do Man, informando sus ingresos para ese pedfodo al Internit Revenue Services. Bl

formulavio divulgaba f padicipacion de sosio conespondienty al demandante en
Raiden Cammsodities, LP {"[plartner’s share of indome, deduction, eredits, eke.”),

13, EBl-récord reflgf que la parte demandada tambign envipba esie tipn de

formdlarie al detnandado Adam C. Sion,

4. Segin fa explicacian ofrecida por.4 5r, Gary G, Kieinrichert, pezito de fa

parte demandads, en su declacacion jurada del 31 de julia de 2018, el fanmulario K-1 es
la pianilla para ingreso de tna sockedad del Gobiero Fedaral (“is the US. Return
Parinetship Income”) ¥ se usa para reportar ingresos, pananas, pérdidag, deducciones,
erbdites, ete. (“is an information return used o report income, gatoy, losses, deducions,
credily, . framn the speration of the partnetship™),

15, Para el ato 2015, et formulirio K-1 del demandante reflefaba qQue £st lenia
un ingreso (*income”) de §1,590,847 ¥ que s le kabian pagade dividemdos do §1,000,000
quedandn un balanée de ingreso no distributde de $890,847.

6. H126 de marzo de 2016, of demandanie le escribio al demandade Adam C,
Sinn v l¢ propuse un ifineraric para ¢l pago de Ta suma que se le adeudabe {“half of the
891k now and the rest in Tate june”). B Sehor Sinn manifestd estar dy aceendo, {71 think

yoalr email makes sense”).
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companies, not only in relation to the transactions he performed, but as a product of the activities
performed by the other traders. The Plaintiff alleges in his claim that he became a partner, which the
Defendant denies. In Paragraph 54 of his Answer, the Defendant alleges that any reference to Mr. De
Man as a “partner” or “member” of “Aspire Commodities, LP “was due to error or oversight by third
parties.”

11.  This dispute over facts concerning this aspect of the controversy does not prevent this Court
from establishing the rights of the Plaintiff as an employee of Aspire Commodities, LP and Raiden
Commodities, LP, a matter over which there is no controversy.

12.  For 2015, the Defendant prepared a K-1 form for Mr. De Man, reporting his income for that
period to the Internal Revenue Service. The form disclosed the Plaintiff’s participation as a partner in
Raiden Commodities, LP (“partner’s share of income, deduction, credits, etc.”.)

13.  The record reflects that the Defendant aiso sent this type of form to Defendant Adam C. Sinn.
14. According to the explanation offered by Mr. Gary G. Kleinrichert, expert witness for the
Defendant, in his sworn statement given on July 31, 2018, the K-1 form is used to report the income of
a Federal Government company {“is the U.S. Return Partnership Income “} and is used to report income,
profits, losses, deductions, credits, etc. (“is an information return used to report income, gains, losses,
deductions, credits, etc. from the operation of the partnership”).

15.  Forthe year 2015, the Plaintiff’s K-1 form reflected that he had an income of $1,890,847 and that
he had been paid dividends of $1,000,000, leaving an undistributed income balance of $890,847.

16. On March 26, 2016, the Plaintiff wrote fo the Defendant Adam C. Sinn and proposed a payment
schedule for the amount owed to him {“half of the 891k now and the rest in late June”). Mr. Sinn stated

that he was in agreement. (“ think your emaif makes sense”).

{left blank intentionally] {sin texto]
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17, Segun su declaracion jurada y Jes dotumentos sometidos en apuyn o s
mocién de sentencia sumarta, At demandante se fe pagaron $200,000 el 1rp de aberil de
2016, quedande reducicla ln deada a $690,847,

18, Bl demandants ternin su selacion de trabajo con fa parte demandada en
20,

19 Bl 156 da julio de 2016, ol abagado de las partos demandadas e eserblo un
correo al demandante ¥ 2 dijo que se le fba 4 pager y que se estaba preparande un
harmador de neuerdo i separacisn (1 an deatiing vour separation paperwork and |
understand you will be paid in {he normal coume of parformance”).

20, 18 de julie de 2018, of abogado de ta parte demandada te eroribio un
nevo comes a la represeqtacion del demandande, n la cual, enbre otras cosas,
manifesta que ol demandante no se le tba o pagar, por existir clertos asuntos qué debian
resolverse. En 1 comunicacidn enviada, I parie demandada . admittd gue al
demnandant se le adeudnban os dineros que refigjaba su formelario K-, pero expresd
que nose 1 pagaria porguy, entro otras cosis, ¢l demangdanie no habla quéridu suseribir
un korrador do acuerdo de soparecion que le fug sometido;

Por a variety of rassons, a wire will not be sent to Patrick (oday. The
sepatation agreement afhempred to fully resolve matters befwsen all
pirlies Involvad, While Mr. De Man i5 correct that lis Kol reflacied
incomne, the course of performanes between the partles necessitated that
cerain eapital be retalned ab the company, 1t is Important that ail issues be
resolved prior to 2 fingl disbursement of the funds,

25 Al demandante mo se le pag in suma reflefida en su formulario K1,

22 Eo su Reconvenvitn, n parte deptandads le reciama ol demandante por
dafics ¥ perjuicios por motivo de sy incuniplimicnts de sus deberds de fiduda come
empleade de I parle demandada, Bn of pacrale 56 de sy Contestocién, la parte
demandada sefiala, entre otras cosas, gue “euniquier salarlo /o bontflcasion que se le
dleba of sefior De Man por paste de Ralden LP 3/ 0 Aspire LP esia $9j¢10 o compensacion
por los doitos causados por o} sefor De Man Bn ¢l inciso 17 de sus defensas
afirmativas, la parte demandada alega que “[clualquier compensacion o bonificarion
gue fos Demandadas pudieran deberde al sefior D Man esté sujeta a ser compensadien

funcion de tos datios neasianadoe por {as actuaciones del sedor Di Man®
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17.  According to his sworn statement and the documents submitted in support of his motion for
summary judgment, the Plaintiff was paid $200,000 on April 1, 2016, reducing the debt to $690,847.
18.  The Plaintiff terminated his employment relationship with the Defendant in 2016.

19.  Onluly 1, 2016, the Defendant’s attorney wrote an email to the Plaintiff and told him that he
would be paid and that a draft separation agreement was being prepared (“l am drafting your separation
paperwork and | understand you will be paid in the normal course of performance”).

20. On July 18, 2018, the Defendant’s attorney wrote a new email to the Plaintiff’s attorney, in which,
among other things, he stated that the Plaintiff was not going to be paid due to certain matters that had
to be resolved. In the notice sent, the Defendant admitted that the Plaintiff was owed the money
reflected on his K-1 form, but expressed that he would not be paid because, among other things, the

Plaintiff had refused to sign a draft separation agreement that was submitted to him:

For a variety of reasons, a wire will not be sent to Patrick today. The separation agreement
attempted to fully resolve matters between all parties involved. While Mr. De Man is
correct that his K-1 refiected income, the course of performance between the parties
necessitated that certain capital be retained at the company. It is important that all issues
be resolved prior to a final dishursement of the funds.

21.  The Plaintiff was not paid the amount reflected on his K-1 form.

22. In its Counterclaim, the Defendant sues the Plaintiff for damages dug to his breach of his fiduciary
duties as an employee of the Defendant. In Paragraph 56 of his Answer, the Defendant indicates, among
other things, that “any salary and/or bonus owed to Mr. De Man by Raiden LP and/or Aspire LP is subject
to compensation for damages caused by Mr. De Man.” In Subsection 17 of his affirmative defenses, the
Defendant alleges that “any compensation or bonus that the Defendants may owe to Mr. De Man is

subject to compensation depending on the damages caused by Mr. De Man’s actions.”

[left blank intentionallyl {sin texto]
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24 En los patafos 10 y 13 de sy Declaracion Jueada del tro. de agostu de

2618, ¢l Sr. Adam C. Sinn oxpres las razones por lad coskes 3 parté. démandada

stiende que o viene obligdda a pagar ol demandants lps sulnrios ¥ beneficios gue se le

adeudan

e, De Man voluntarily separates] from Raiden i 2016, There was
i agreement betwesn Ratden and Mr. De Man wihich alfowed Mr, Do
Man, upon such a separation, to campel payment to hm of any
undistributert amounts he may have earned, In fact, lo the extent it
appliss, Ruidew's Limited Pactnership Agreenient, ..., expressiy statad ghat
Mr. e Man bad nu stich right and that any interest he had in Raiden ab
the time of bis separation swas sulject to setoff for any liavin he had caused
Raiden. Sivillarly, Reider's agreements swith Its ermployess requifed them
to furfeit unpaid earnings upor o voluntary sepiiration, like Mr. 3¢ Man's.

Ar:cording;iy, Raiden did ngt owe Mr, De Man 2 payable debt of
SBRLBLT al Lhe end of 2013, and it does 1ot currontly owe Mr. De Man a
liguid and pavable dobt of $600,847.

H.  Junto con su Decliracion furade, o sefior Sinn acompaiio un decumento

titdlado “Socond  Amended & Regtated Partnership  Agreement”  de Raiden

Comniodities, LP, con dechi del 20 de julio de 2013 Bste documento solo aparece

firmado por o codemandads Adam Stan ¥ no tivne a fire del demandanie.!

DISCUSION

La Regla 363 de los de Procedimients Civil attoriza a este Tribunial a dickar

sertencls sumarly on un caso gando no exisle controversio real sustancial en cuanio a
rilngan hecho material on on case. 1o Regla dispone que cuando ¢ presente wng.
mucidn de seniterscla sumaria v e sostenga en la forma provista, I parte contraria “no
podid descansar salamente en las aseveracioncs o pegaciones contenddas en sus

alegactones, sino que cstacd obligade a contestar en formd tan detallada y especifica,

coms ko haya herho Ia parte promavente. T to hacerlo ash, se dictard la sentencia

sumatla en su conten si procede,”

La Regla conflere discrocian al Tribwoal de Primera Tnstanela para dar por

“admitidn teda refacion de bechos expresta on I mocion, que saté debidameanto
fornubsda v apoyada en la forma en que lo exige o precopa, Ya menos que esté

debicamerite controvertida eenforme lo dispore Ja Reglu.” La Regla tambicn dispone

i perte demandante ha mlucide e sus escelios fue este documenta wx apderlfo. AL Smal que fa
dispiita solite st of demandante & socin en 1as empresas doanndndas, et corloversia 25 iimnaterial § o
inpide que dithersos sentetds pasial pergite el docwmento i st frsiesdy por el demandante.

i : 2
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23.  in paragraphs 10 and 11 of his Sworn Statement given on August 1, 2018, Mr. Adam C. Sinn
expresses the reasons why the Defendant believes he is not obliged to pay the Plaintiff the wages
and benefits owed to him:

Mr. De Man voluntarily separated from Raiden in 2016. There was no agreement
between Raiden and Mr. De Man which allowed Mr. De Man, upon such a separation, to
compel payment to him of any undistributed amounts he may have earned. In fact, to
the extent it applies, Raiden’s Limited Partnership Agreement, ..., expressly stated that
Mr. De Man had no such right and that any interest he had in Raiden at the time of his
separation was subject to setoff for any harm he had caused Raiden. Similarly, Raiden’s
agreements with its employees required them to forfeit unpaid earnings upon a
voluntary separation, like Mr. De Man’s.

Accordingly, Raiden did not owe Mr. De Man a payable debt of $890,847 at the
end of 2015, and it does not currently owe Mr. De Man a liguid and payable debt of
$690,847. '

24.  Along with his Sworn Statement, Mr. Sinn attached a document titled, “Second Amended &
Restated Partnership Agreement” of Raiden Commodities, LP, dated July 30, 2013. This document
is only signed by Co-Defendant Adam Sinn and does not bear the Plaint_iff’s signature.!
DISCUSSION
Rule of Civil Procedure 36.3 authorizes this Court to issue summary judgment in a case when there
is no real, substantial controversy regarding any material fact in a case. The Rule indicates that when a
motion for summary judgment is filed and is sustained in the manner provided, the opposing party “may
not rely solely on the assertions or denials contained in its allegations, but would be required to answer in
such a detailed and specific manner, as the petitioning party has done. Failure to do so will cause the
summary judgment to be issued against [the opposing party] if applicable. “
The Rule grants discretion to the Trial Court to admit any narrative of facts set forth in the motion,
duly formulated and supported in the manner required by the provision, “unless it is duly contested as

provided by the Rule.” The Rule also decrees

1 The Plaintiff has argued in his writings that this document is apocryphal. Like the dispute concerning whether the Plaintiff is a
partnerin the Defendants’ companies, this controversy is immaterial and does not prevent us fram giving a partial sentence because
the document is not signed by the Plaintiff,

left blank intentionally] [sin texto]
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gue "[e)¢ Tribuial no tendsd ja olfigacian de considerar aquetlos hechos” que no tlanim
una referencit a prucba documental o declaraciones juradas gue - establizean ann
conlroversia: véase, BLG Zapata-Rivera v, M, Maontalvy, 18% DR 414, 433 (20413).

Bl ‘Pribunal Supremoe de Poerto Rico ba adsrado que, doando oo uxiste
controversia keal sugtanéial il becho, se favorece o) ampleo de la senientin sionazia

camn meradsmo para descongertionar fos eslendaclos de fon litbunales. Meléndes

Péruz v. Univightn, 178 DP.R: 200,
220 (2010), -Fl promovido no puede valetse de “la laconica aseveradién de que lus
lischos estin encontroversia.” Ramos Parey v Univision, 178 DP.R. a la pag, 226,

Eri este cang, hemog examisado log documentos, ¥ stos reflelan gue na exlste
controversia real sustanclal sobre Jos hechos. Al momento de terminar si relacion con
fa parte demandady, at demandante se e adeydaban 650,847 por conceple dé Ingresos
acumuladue por €], segan reportados af Gobierno de o Eslados Unidos en fa lorma K-l

para 205, Se trata e una su Yquida, Kamos y Otros v, Colon v Otres, 153 DRK,

54, 546 (2001).

Batas contidades corresponden a fos serviclos prestados pur el demandanie como
comerdante {"sader”) para la parle demandads. Asi lo esgrimio la propia parte
denmndada en sus alegaciones, af ksistir que ¢f demandinte era su empluado (3 nuda
mdsp,  La parte demandada estd oblignda per sus alegaciones. Dipz Aysla ef gl y,
ELA, 153 DER. 678, 683 (001} Marlant v, Chrlsty, 73 D.PR, 782 V83769 (1952);
viase, ademids, Brnesto Clilesa Aponde, Tratado de Darechio Probaturio, Tomo I, pég,
655 {"cuanthe ana parie hace una al;q;af.‘ién e quecia obligada por in alegacion™,

La parie demandada dlogd que podia reiener al demandants el dinera que sé le
delsfn por log sepvicios prestados, pero, la seccidn 5 de Ta Lay Num, 17 de 1931, sepin
enmendnda, Hspone expresamente gue “ningiit palrond podrd descontar ni retener por
ningfin milive pagle dol sslavio que devengardn los obrerps”, salve en las
clrrunstancias gue se exponen en el precepls, ninguna de las cuales estd presente. 29
LER.A. sec. 175; vease, Sealarers int, Union de PR, v, LRT. ©4 DPR. 697, 704 e3¢, 4

(1967}
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that “[t]he Court will not have the obligation to consider those facts” that do not have a reference to

documentary evidence or sworn statements that establish a dispute.; see, SLG Zapata-Rivera v. J.M. Mantalvo,

189 D.P.R. 414,433 (2013).

The Supreme Court of Puerto Rico has clarified that, when there is no real, substantial disagreement of
fact, the use of the summary judgment is favored as a mechanism to clear the courts’ dockets. Melendez

Gonzalez v. M. Cuebas, Inc., 2015 T.S.P.R. 70; Ramos Perez v. Univision, 178 D.P.R. 200, 220 {2010). The

Defendant cannot rely on “the laconic assertion that the facts are in dispute.” Ramos Perez v. Univision, 178

D.P.R. on page 226,

In this case, we have examined the documents, and these reflect that there is no real, substantial
controversy over the facts. Upon terminating his relationship with the Defendant, the Plaintiff was owed
$690,847 for his accumulated income, as reported to the United States Government on the K-1 form for 2015.

It is a liquid sum. Ramos and Others v. Colon and Others, 153 D.P.R. 534, 546 (2001).

These amounts correspond to the services provided by the Plaintiff as a trader for the Defendant. This
was claimed by the Defendant itself in its allegations, insisting that the Plaintiff was its employee (and nothing

more). The Defendant is bound by its allegations. Diaz Avala et al v. E.L.A., 153 D.P.R. 675, 693 {2001}; Mariani

v. Christy, 73 D.P.R,, 782, 788-789 (1952); see, in addition, Ernesto Chiesa Aponte, Probate Law Treatise, Volume
Il, page 655 {“when a party makes an allegation ..., it is bound by the allegation”}.

The Defendant claimed that it could withhold the money owed to the Plaintiff for the services rendered,
but Section 5 of Act No. 17 of 1931, as amended, expressly states that “no employer may deduct or withhold
any part of the salary earned by the worker for any reason,” except in the circumstances set forth in the
provision, none of which is present. 29 L.P.R.A. sec. 175; see, Seafarers int. Union of P.R. v. J.R.T., 94 D.P.R.
697, 704 esc. 4 (1967).

llefi blank intentionally] [sin texto]
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La secdion 7 de la Ley dispone que Ja violacion a la_norma anterior se considen
Come.un delite menos grave. 28 LER.A. sec, 177,

Un patronc,-d# este mode, Tip puede compessar o 2deadado a un empleado por
concepto dé salario v beneficlos, contra nivas dendas que ¢ patrono reclame del
erapleado. Lo contrario, natoralments, expondria & los empleados o gue s den Tefengan
sus salarios Majo la slegacion de gue efles adeudan swoms al patrong por wl
Incumplimisnto de ans deberes,

1a comiension de la parte demandada es que ¢ demandante renuncid & su salario
a ‘marcharse de Ja empresa. Pero ¢ilo & contrario a la politica piblica de nravstea
jufisdiccitn, Un empleads. no - pueds ser penalicado por ejercer su derocho

constitucional 3 escoger dibremente sy frabajs. Dolohin [nt'] of PIL v. Ryvger Truck

Lines, 127 I1.P.R 869, 885 (10%1).

B su Dechacitn Jurada, o codeirandade Adam © Sing alegs tme o
demandante renuncié a su salario y banifieaciones por virtud del "Second Amended &
Restated Partnership Agreement” de Raiden Commodities, LP. Ede dovamento no
aparece firmads for o demandame. T Artfcado. T3 dat Cfxdigo Givil adiara que tos
contratos “sdle preducen slects cotre las partes que Jos Morgan ¥ sus herederos,” 31
LPRA, rée 3374, Al mo haber firmado o documents, o demandants ne paede sor
obligada a renunciar al cobro delo goe se e adeuda.

L revuncia de derechos sinca s presume, Eastern Sands, Ine ¢, Roig Comm,

Hank, 150 DR, 703, 720 (1996, Aungue ef Articado 4 del Cédigo Civil rervaoce e

Jos derechos se purden reaunciar, 3L LPR.A see 4, ef Tribunal Supremo de Poerio
Rico ha aclarado que, para ser efectiva, una renuncia de derechos dobe s&r “clara,

termiinante, explicits o inequivora, Aungue st concede que pusde ser exprese o ticita,

larenuncia de derechos en general no se presutae ¥ es de estricts interpretasion, Né os
Heito deducichy de expresionss de dadoss significacién” Guifiones G uiEiones v,
Cuifiones Iriznsry, 93 D.P.R. 225, 266 {1954},

Es un wéuiaito Indispensable de $0da renuncia que dsta boa clrs ¢ Inequivora,

Torees Solis ot ol v, ARE of als, 136 TLFR, 302, 314315 (1994 Chito v, Editosial
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Section 7 of the Law provides that the violation of the previous rule is considered a misdemeanor. 29

L.P.R.A. Sec. 177.

in this way, an employer cannot compensate what is owed to an employee for salary and benefits
against other debts that the employer claims from the employee. Otherwise, it would naturally expose

employees to their wages being withheld on the grounds that they owe sums to the employer for the breach

of thelr duties.

The Defendant contends that the Plaintiff resigned his salary upon leaving the company. But that is
contrary to the public policy. of our jurisdiction. An employee cannot be penalized for exercising his

constitutional right to freely choose his job. Dolphin Int’l of P.R., v. Ryder Truck Lines, 127 B.P.R. 869, 885
(1991).

in his Sworn Statement, Co-Defendant Adam C. Sinn alleged that the Plaintiff waived his salary and
bonuses under the “Second Amended & Restated Partnership Agreement” of Raiden Commodities, LP. This
document does not appear as signed by the Plaintiff. Article 1209 of the Civil Code clarifies that contracts only
take effect between the issuing parties and their heirs.” 31 L.P.R.A. Sec. 3374. Having not signed the document,

the Plaintiff cannot be forced to waive the collection of what he is owed.

The waiver of rights is never presumed. Eastern Sands, Inc. v. Roig Comm. Bank, 150 D.P.R. 703, 720

(1996). Although Article 4 of the Civil Code recognizes that rights may be waived, 31 LP.R.A. Sec. 4, the
Supreme Court of Puerto Rico has clarified that, to be effective, a waiver of rights must be “clear, outright,
explicit, and unequivocal. Although it grants that it may be express or tacit, the waiver of rights in general is
not presumed and is strictly interpreted. it is not lawful to deduce it from expressions of doubtful significance.”

Quinones Quinones v. Quinones Irizarry, 91 D.P.R. 225, 266 (1964),

It is an indispensable requirement of any waiver that it be made in a clear and unequivocal

manner. Torres Solis et al. v. A.E.E. et als., 136 D.P.R., 302, 314-315 {1994}; Chico v. Editorial

[left blank intentionally] [sin texto]

7901 Cameron Rd, Ste 3-314, Austin, TX 78754 | infof@texantranshation.com | 512-992-5467 # 1909027, pg. 15/ 21




- DACIG21H
Sentonda Sty Hscis]
Fagina Rz &

Fonce, Inc, 3 D.PR. 759, 778 (1973); Mendoea Aidarando v, Asociacidn Empleados,

94 D.PR, 564, 377 {1967,

Tin sste pang, 1a parte damandada no T oirecido zinguna evideacia qoe tiendaa
establecor ue el demandante renuncié a su dereshe a cobrar por sus servirios. Dicha
renuricia no puede nferime duet hecho de gue el demandante haya decidide abandopar
I erpresi.

La parte demandada :;iega qub desea compensar (& deuds del desandanty
contza los doftos gue Je ocasiont o demandanté a las empresas por su conducta
tewtloera, Conforme al Articuln 1150 del Codige Civil, para que dos deudas sean
compensadas, st Tequiere que ambag sean liquidas ¥ exigibles. 31 LPR A gec. 3732
Euentes Leduc v, Apante, 63 DR, 194, 199 {1944 #para que 1 compeasacion proveda
s necesaric que exista un orédito Heuido y odgible™,

Ladeuda de fa parte demandada badia el demandania, segiin hisnps seifalado, e
lguida y exigible g sarge de Jos servicsos prestados por ol demandante a ks empresas.,
Esta deuda no puede ser compensada contre los datios v pechiicios gué Ja parte
demandada teclama contra ¢l demandente, porgue ostos dafios 7o congtituyen wna
surma Hquida ni sun exigibles, Bast tiote o Tribunal lox detenmine v sdjodique,

En st opisicion o la mocidn de sentencia cemaria, la parte demandada alega gue
la declaracion jurada del sefier Sinn “proves lag razones por las cuales al seficr de dan
o se e adeudan jos M,ﬁ? guee ste reckuna” La-conclusion del codernandado de
e no s¢ le adeuda nada'al demandante es v cuestion de derécho gue pusde sar
adjudicada sumisriamenie por este Tribomzl.

Bste fore entiends gue fas ravones aducidas por la parke demandeda para

retenerie al demandante sus ingreses generados para 2015 no es valida. Procade, pordo

anito, guie dictemes sertendda sinmaria parcial concediende ol remedio solicitada,

POR 103 FUONDAMENTOS EXPRESADOS, se ditta senlencia parcial
decltrando ¢on fugar la mocion de sentencia sumaris parcial presentada por I
parte demandante v s¢ ordena o Ja parte demendada n pager solidariamenie al

Gerandate fa suma adeadada de $5K1.647 ¥ gue lz fue retenida al demandante por fas
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Ponce, Inc,, 101 D.P.R. 759, 778 (1973) Mendoza Aldarondo v. Asociacion Empleados, 94 D.P.R. 564, 577 (1967).

In this case, the Defendant has not offered any evidence that establishes that the Plaintiff waived his
right to charge for his services. Such waiver cannot be inferred from the fact that the Plaintiff decided to leave
the company.

The Defendant alieges that it wishes to compensate the Plaintiff's debt against the damages caused by
the Plaintiff to the companies for his tortious behavior. According to Article 1150 of the Civil Code, for two debts

to be compensated, it is required that both be liquid and enforceable. 31 L.P.R.A. Sec. 3222, Fuentes leduc v,

Aponte, 63 D.P.R. 194, 199 (1944) (“for compensation to proceed a liguid and enforceable credit must exist”).

The Defendant’s debt to the Plaintiff, as we have stated, is liquid and enforceable and arises from the
services provided by the Plaintiff to the companies. This debt cannot be compensated against the damages that
the Defendant claims against the Plaintiff because these damages do not constitute a liquid sum, nor are they
enforceable until the Court determines and adjudicates them.

In its oppaosition to the mation for summary judgment, the Defendant alleges that Mr. Sinn’s sworn
statement “provides the reasons why Mr. De Man is not owed the $690,847 he claims.” The Co-Defendant’s
conclusion that the Plaintiff is not owed anything is a matter of law that can be summarily adjudicated by this
Court.

This forum understands that the reasons adduced hy the Defendant to withhold the income generated
by the Plaintiff in 2015 are not valid. It is therefore appropriate that we issue a partial summary judgment
granting the requesied remedy.

DUE TO THE REASONS EXPRESSED, a partial judgment is issued sustaining the motion for partial
summary judgment filed by the Plaintiff and the Defendants are ordered to jointly pay the Plaintiff the amount

owed of 5690,847, which was retained from the Plaintiff by the

[left blank intentionally] {sin texto]
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demandadax Aspive Commoditiog, L ¥ Raiden Commodition, LP, Se rdicty semtuncin
parcil o este etaga por o existi wotho pasd rsporerls hasia ol final dof pleilo.
Tratindose de ona ceroensia subre o page de los servicios v bonificasiones de un
vepleada, of Tribunat s 9 1 parte dermandada onorazos de abogade » favor de Ja
jusrte Gemutdanic en wa coante del 195 ded sotal, conftery 5 To coffemplado por ia
Loy, 32 LVRA. set. 3315, i un Lot de S100677405 Par ceiwupio di hanorarios de
abgade. Futs cuma formard pirte de b sspionsia.
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En Baynmiin, Puerto Rice, 4 27 de dicienbrr de =4,
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790t Cameron Rd, Ste 3-214, Austin, TX 78754 | info@texantranslation.com | 312-992-5467 # 1509027, pg. 18121




D AC2016-2144
Partial Summary Judgment
Page 9 of 9

Defendants Aspire Commodities, LP and Raiden Commodities, LP. Partial sentence is granted at this stage
because there is no reason to postpone it until the end of the lawsuit. [n the case of a dispute over the payment
for an employee’s services rendered and bonuses, the Court sets the Defendants’ attorney fees in favor of the
Plaintiff in an amount of 15% of the total, as provided by Law, 32 L.P.R.A. Sec. 3115, for a total of $103,627.05
in attorney fees. This sum will form part of the judgment.

TO BE RECORDED AND NOTICE GIVEN.

In Bayamon, Puerto Rico, December 27, 2018.

[signature]
Signed ANDINO OLGUIN ARROYO
SENIOR JUDGE

|dentifier Number:
SEN201800 0928000
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September 20, 2019
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Licensed Professional
Secrefary
By: I Marie Hernandez
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[end of translation] [fin de la traduccion}]
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NO.

Patrick A.P. De Man § IN THE DISTRICT COURT OF
§
§

v, 8 HARRIS COUNTY, TEXAS
§
§

Raiden Commodities, L.P., and § JUDICTAL DISTRICT

Aspire Commodities, L.P. §
§

DECLARATION OF PATRICK A.P. DE MAN
1. My name is Patrick A.P. De Man. I am over twenty-one (21) years of age, am

of sound mind, and am otherwise capable of making this Declaration. The facts stated in this
Declaration are within my personal knowledge and are true and correct.

2. I own a judgment against Raiden Commodities, 1..P., and Aspire Commuodifies,
L.P., Defendants. An authenticated copy of the judgment, a copy of the clerl’s certification, a
certified translation of the judgment, and the Notice of Filing of Foreign Judgment will be filed
along with this Declaration pursuant to Chapter 35 of the Texas Civil Practice and Remedies
Code.

3. The name and last known post office address of one judgment debior is:

Raiden Commodities, L.P.

1302 Waugh Drive #5309,
Houston, Texas 77019

4, The name and last known post office address of the other judgment debtor is:

Aspire Commodities, L.P.
1302 Waugh Drive #3539,
Houston, Texas 77019




5. The name and post office address of the judgment creditor is:
Patrick A.P, De Man
URB Sabanera Dorado

544 Corredor del Bosque
Dorado, PR 00646

6.. The name and post office address of the judgment creditor’s attorney is:
Chris Reynolds
Reynolds Frizzell LLP
1100 Louisiana Street, Suite 3500
Houston, Texas 77002
(713) 485-7200 Telephone
(713) 485-7250 Facsimile
My name is Patrick Antonius Petrus De Man, my date of birth is January 14, 1974, and
my address is URB Sabanera Dorado, 544 Corredor del Bosque, Dorado, Puerto Rico, 00646,

United States of America, Ideclare under penalty of perjury that the foregoing is true and correct.

Executed in the Municipality of Dorado, Commonwealth of Puerto Rico, on the 29th day

Patrick A.P, De Man, Declarant

of October, 2019.




