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MOTION TO DISSOLVE WRIT OF GARNISHMENT

Plaintiff Patrick DeMan (“DeMan”) improperly obtained A Writ of Garnishment After
Judgment (the “Writ”) against the Electric Reliability Council of Texas, Inc. (“ERCOT”), which
transacts business with Movant Raiden Commodities, L.P. (“Raiden’) (but not Movant Aspire
Commodities, L.P. (““Aspire”) (together with Raiden, “Movants”)), based on the vague and
unsupported assertions in the affidavit purportedly supporting the Writ.

Moreover, as detailed in Movants’ Emergency Motion to Reconsider Order Denying
Movants’ Application for Temporary Injunction and, in the Alternative, Motion to Stay
Enforcement of Judgment (“Motion to Reconsider”), filed in the underlying action in this Court
(and attached hereto as Exhibit A), Movants have already extinguished any basis for the Writ by
depositing with the Puerto Rico court, which originally issued the underlying judgment, the full
amount of the judgment, plus applicable interest.

Accordingly, the Writ of Garnishment should be dissolved immediately because (1) the
affidavit filed in support of the Writ of Garnishment is defective and (2) the total amount of the
judgment, plus interest, sits with the court that issued the underlying judgment subject to that

court’s discretion to release the funds to DeMan.
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BACKGROUND

On November 1, 2019, Mr. DeMan attempted to domesticate in this Court the Partial
Judgment awarding him just over $690,000 in allegedly unpaid wages and just over $100,000 in
attorneys’ fees. Because the Partial Judgment did not account for mandatory tax withholdings from
the payment of wages (among other reasons), Movants filed a motion to vacate the domesticated
judgment, and in the alternative, requested clarification from the Court regarding the nature of any
required payment to DeMan.

On January 9, 2020, Movants caused to be deposited in the Puerto Rico court’s registry the
net amount of wages ($439,868.19) and attorneys’ fees ($93,264.34) required to satisfy the Partial
Judgment pursuant to Puerto Rico law. Declaration of Adam Sinn, Exhibit B 9 6.

In May 2020, in accordance with both federal and Puerto Rico law, Movants deposited
with the Puerto Rico and federal tax authorities $269,506.49, the amount required to be withheld
from Mr. DeMan’s wages. Exhibit B 9 7.

On August 14, 2020, Movants further deposited with the Puerto Rico court registry post-
judgment interest in the amount of $47,434.45. Exhibit B 9 8. In September 2020, Movants
deposited $10,362.71 with the proper taxing authorities to satisfy the tax obligations associated
with the Puerto Rico court attorneys’ fees award. Exhibit B 9.

On September 2, 2020, DeMan filed with this Court an Application for Writ of
Garnishment After Judgment. Exhibit C. In support of the application, DeMan submitted an
affidavit from his attorney asserting, without evidence or factual basis, that within the attorney’s
knowledge, “Defendants do not possess property within this state that is subject to execution and
that is sufficient to satisfy the judgment.”

Having done what they could to satisfy the Partial Judgment and comply with their tax

obligations, Movants sought to enjoin Mr. DeMan from collecting in Texas monies Mr. DeMan is
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no longer due. However, at the hearing on their application for injunctive relief, this Court held
that it lacked jurisdiction and thus denied Movants’ application.

Because Mr. DeMan’s Texas collection efforts pose the threat of immediate and irreparable
harm to Movants and are contrary to law, on September 28, 2020 Movants further sought to satisfy
the Partial Judgment in Puerto Rico by depositing with the Puerto Rico court an additional
$294,257.80, representing the balance of the gross amount of the Partial Judgment and post-

judgment interest not already in the court registry. Exhibit B 4 10. Movants requested that the

Puerto Rico court order Mr. DeMan to withdraw such sum as the Court deems Mr. DeMan entitled
to, and, if the court determines Mr. DeMan is entitled to less than the gross amount, return to
Movants any excess funds. /d. Movants further requested that the court declare the Partial
Judgment satisfied. /d. Thus, Movants have squarely asked the Puerto Rico trial court to determine
whether taxes should be withheld from the Partial Judgment and to determine the amount to which
Mr. DeMan is entitled.

ARGUMENT

L. The Affidavit Supporting the Writ of Garnishment is Defective Because it
Provides no Factual Basis for the Assertions Therein.

Tex. R. Civ. P. 658 requires that an application for a writ of garnishment “be supported by
affidavits of the plaintiff, his agent, his attorney, or other person having knowledge of relevant
facts.” The “application and any affidavits shall be made on personal knowledge and shall set forth
such facts as would be admissible in evidence; provided that facts may be stated based upon
information and belief if the grounds of such belief are specifically stated.” Tex. R. Civ. P. 658.
That requirement applies “to both pre-and post-judgment garnishment proceedings.” Simulis,
L.L.C.v. G.E. Cap. Corp., 276 S.W.3d 109, 115 (Tex. App.—Houston [1* Dist.] 2008, no pet.)

(finding requirement applicable to post-judgment garnishment proceedings).
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Where an attorney of record submits an affidavit based on his personal knowledge, the
failure to “set forth any facts that would be admissible in evidence as required by rule 658 is fatal
to the affidavit. See Wilson v. HPSC, Inc., No. 05-09-00703-CV, 2010 WL 1713998, at *1 (Tex.
App.—Dallas April 28, 2010, no pet.) (garnishment application and supporting affidavit defective
where affidavit failed to set forth sufficient facts). Furthermore, where an affidavit is based on
information and belief, an affiant must “specifically state the grounds for such relief.” See id.

Counsel’s affidavit purporting to support the Writ application fails to set forth any facts
that would be admissible in evidence to prove his assertion that “Defendants do not possess
property within this state that is subject to execution and that is sufficient to satisfy the judgment.”
The affiant’s failure to include any facts supporting his statements in the affidavit render the
affidavit, and thus the Writ, defective. Accordingly, the Writ should be dissolved.

II. The Writ of Garnishment Should be Dissolved Because the Full Amount of the
Judgment Sits with the Puerto Rico Court That Originally Issued it.

As further explained in Movants’ Motion to Reconsider attached hereto, Movants’ deposit
of the full amount of the judgment into the Puerto Rico court registry has obviated the need for the
Writ. But instead of submitting to the Puerto Rico court a simple request for the full amount of the
judgment now sitting in the registry, Mr. DeMan insists on pursuing collection through the Writ.
Accordingly, the Court should dissolve this harrassive and unnecessary Writ and let the Puerto
Rico court decide how and when to disburse to DeMan the amount of funds in that court’s registry.

For the foregoing reasons, Movants respectfully request that the Writ be dissolved.
Further, pursuant to Tex. R. Civ. P. 664a, the filing of this “motion shall stay any further
proceedings under the writ, except for any orders concerning the care, preservation or sale of any

perishable property, until a hearing” on the writ is had, and the issue determined.
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Dated: October 19, 2020

Respectfully submitted,

/s/ Benjamin T. Pendroff
Benjamin T. Pendroff

State Bar No. 24094893
bpendroff@btlaw.com

BARNES & THORNBURG LLP
2121 N. Pearl St., Suite 700
Dallas, Texas 75201

Tel.: (214) 258-4200

Fax: (214) 258-4199

Attorneys for Raiden Commodities, L.P. and
Aspire Commodities, L.P.

CERTIFICATE OF CONFERENCE

I hereby certify that on October 15, 2020, I conferred with counsel for Patrick DeMan who
indicated that Mr. DeMan is opposed to this Motion.

/s/ Benjamin T. Pendroff
Benjamin T. Pendroff

CERTIFICATE OF SERVICE

I hereby certify that on October 19, 2020 a true and correct copy of the foregoing document
was served via electronic service to all counsel of record in accordance with the Texas Rules of

Civil Procedure.
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/s/ Benjamin T. Pendroff
Benjamin T. Pendroff
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CAUSE NO. 2019-79857

PATRICK A.P. DE MAN, IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

RAIDEN COMMODITIES, L.P., and

ASPIRE COMMODITIES, L.P. 615T JUDICIAL DISTRICT

<
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EMERGENCY MOTION TO RECONSIDER ORDER DENYING MOVANTS’
APPLICATION FOR TEMPORARY INJUNCTION AND, IN THE ALTERNATIVE,
MOTION TO STAY ENFORCEMENT OF JUDGMENT

TO THE HONORABLE JUDGE OF THIS COURT:

Movants Raiden Commodities, L.P. (“Raiden”) and Aspire Commodities, L.P. (“Aspire”
and with Raiden, “Movants”™), file this Emergency Motion to Reconsider Order Denying Movants’
Application for Temporary Injunction and, In the Alternative, Motion to Stay Enforcement of
Judgment.

During the September 24, 2020 hearing on Movants’ application for a temporary injunction
(the “TI Hearing”), this Court held that it lacked jurisdiction to enjoin Patrick DeMan (“DeMan’)
from collecting on the Puerto Rico partial judgment (the “Partial Judgment”) DeMan domesticated
here.! However, contrary to Mr. DeMan’s arguments, this Court has both the inherent power and
statutory authority to enjoin DeMan’s collection of the Partial Judgment.

And, the Court should exercise that power here because Movants have now deposited the

full amount of the Partial Judgment with the Puerto Rico court that originally granted it, yet Mr.

1 Despite ruling on the jurisdictional issue without Movants presenting witnesses or introducing evidence, the Order
entered denying Movants’ application states that the application “lacks merit.” However, the Court made clear at the
September 24, 2020 hearing that it denied the application based on lack of jurisdiction.
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DeMan has not even sought to have those funds released to him. Movants have also requested that
the Puerto Rico court disburse to Mr. DeMan as much of the Partial Judgment as it sees fit and to
declare the Partial Judgment satisfied. Accordingly, the Puerto Rico court will determine how and
when the Partial Judgment it granted is satisfied. Allowing Mr. DeMan to collect on the gross
amount of the Partial Judgment in Texas has the potential to undermine and contradict the Puerto
Rico court’s ruling and subject Defendants to double payment, unjustly.

Thus, Movants respectfully request that this Court reconsider its denial of Movants’
application for temporary injunction and reset a temporary injunction hearing at the earliest
possible time. Alternatively, Movants request the Court to temporarily stay any enforcement of
the Partial Judgment in Texas while the Puerto Rico court decides how and when to disburse the
Partial Judgment amount to Mr. DeMan.

BACKGROUND

On November 1, 2019, Mr. DeMan attempted to domesticate in this Court the Partial
Judgment awarding him just over $690,000 in allegedly unpaid wages and just over $100,000 in
attorneys’ fees. Because the Partial Judgment did not account for mandatory tax withholdings from
the payment of wages (among other reasons), Movants filed a motion to vacate the domesticated
judgment, and in the alternative, requested clarification from the Court regarding the nature of any
required payment to DeMan (“Motion to Vacate”).

On January 9, 2020, Movants caused to be deposited in the Puerto Rico court’s registry the
net amount of wages ($439,868.19) and attorneys’ fees ($93,264.34) required to satisfy the Partial

Judgment pursuant to Puerto Rico law. Declaration of Adam Sinn, Exhibit 1 9 6.
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In May 2020, in accordance with both federal and Puerto Rico law, Movants deposited
with the Puerto Rico and federal tax authorities $269,506.49, the amount required to be withheld
from Mr. DeMan’s wages. Exhibit 1 9 7.

On August 14, 2020, Movants further deposited with the Puerto Rico court registry post-
judgment interest in the amount of $47,434.45. Exhibit 1 9 8. In September 2020, Movants
deposited $10,362.71 with the proper taxing authorities to satisfy the tax obligations associated
with the Puerto Rico court attorneys’ fees award. Exhibit 1 4 9.

Having done what they could to satisfy the Partial Judgment and comply with their tax
obligations, Movants sought to enjoin Mr. DeMan from collecting in Texas monies Mr. DeMan is
no longer due. However, at the TI Hearing, this Court held that it lacked jurisdiction and thus
denied Movants’ application for temporary injunctive relief.

Because Mr. DeMan’s Texas collection efforts pose the threat of immediate and irreparable
harm to Movants and are contrary to law, on September 28, 2020 Movants further sought to satisfy
the Partial Judgment in Puerto Rico by depositing with the Puerto Rico court an additional
$294,257.80, representing the balance of the gross amount of the Partial Judgment and post-
judgment interest not already in the court registry. Exhibit 1 q 10; see also Certified Translation of
Consignment Motion, attached hereto as Exhibit 2. Movants requested that the Puerto Rico court
order Mr. DeMan to withdraw such sum as the Court deems Mr. DeMan entitled to, and, if the
court determines Mr. DeMan is entitled to less than the gross amount, permit Movants to withdraw
any excess funds. Exhibit 2 at 5. Movants further requested that the court declare the Partial
Judgment satisfied. /d. Thus, Movants have squarely asked the Puerto Rico trial court to determine
whether taxes should be withheld from the Partial Judgment and to determine the amount to which

Mr. DeMan is entitled.
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Mr. DeMan knows that the full amount of the Partial Judgment awaits him in Puerto Rico
pending the decision of that court. Nevertheless, as he has consistently done in the past, Mr. DeMan
refuses to take even the smallest step to obtain those funds, insisting instead on pursuing
unnecessary collection efforts in Texas.

Despite Movants’ efforts to avoid further burdening this Court, and obviating the need for
injunctive relief, Mr. DeMan has rejected any suggestion from Movants that he stand down on his
Texas collection efforts.

Movants must now respectfully request that this Court reconsider its ruling that it lacks
jurisdiction to enjoin Mr. DeMan from enforcing the Partial Judgment in Texas, and immediately
reset a hearing on Movants’ application for temporary injunction. Alternatively, Movants request
that the Court stay enforcement of the Partial Judgment in Texas to give the Puerto Rico court
sufficient time to disburse to Mr. DeMan the amount of the Partial Judgment to which the Puerto
Rico court deems Mr. DeMan entitled, and then declare the Partial Judgment satisfied.

ARGUMENT
1. Applicable Law.

A. Trial courts retain jurisdiction to enforce, and enjoin enforcement of, domesticated
foreign judgments, even after the expiration of plenary power.

A “trial court retains statutory and inherent authority to enforce” a domesticated foreign
judgment, even after plenary power expires. BancorpSouth Bank v. Prevot, 256 S.W.3d 719, 724
(Tex. App.—Houston [14" Dist.] 2008, no pet.) (holding trial court erred in determining it lacked
jurisdiction to enforce domesticated foreign judgment after plenary power expired); see Tex. Civ.
Prac. & Rem. Code § 35.003(c) (a “filed foreign judgment has the same effect and is subject to the
same procedures . . . and proceedings for . .. staying, enforcing, or satisfying a judgment as a

judgment of the court in which it is filed”).
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A trial court “retains at all times its inherent power to enforce its judgments, and it may
employ suitable methods to do so,” Jaycap Fin., Ltd. v. Neustaedter, No. 13-17-00680, 2019 WL
6793825, at *3 (Tex. App.—Corpus Christi-Edinburg Dec. 12, 2019, no pet.) (attached, hereto as
Exhibit 3) (holding trial court acted within its jurisdiction when it enjoined execution of a
domesticated foreign judgment). A temporary injunction “relates to enforcement of the judgment,
a matter which is within the trial court’s inherent power and for which it retains jurisdiction.” /d.

B. Texas Civil Practice and Remedies Code § 65.023 is meant to ensure comity among

the courts of this State, not deprive a trial court of jurisdiction over judgments in its
Own court.

In addition to the trial court’s inherent power to enforce—and therefore enjoin—
judgments, Section 65.013 of the Texas Civil Practice & Remedies Code allows a court to issue
an injunction staying a judgment for “as much of the recovery . . . as the complainant in his petition
shows himself equitably entitled to be relieved against and as much as will cover the costs.”
However, a writ of injunction to stay execution of a judgment “must be tried in the court in which
the . . . judgment was rendered.” Tex. Civ. Prac. & Rem. Code § 65.023(b). That jurisdictional
limitation “only applies to a suit attacking the judgment, questioning its validity, or presenting
defenses properly connected with the suit in which it was rendered, and which should have been
adjudicated therein.” Counsel Fin. Servcs., L.L.C. v. Liebowitz, No. 13-10-00200-CV, 2011 WL
2652158, at *7 (Tex. App.—Corpus Christi-Edinburg Jul. 1, 2011, review denied) (internal
citation omitted) (attached hereto as Exhibit 4). Section 65.023 “is intended to ensure that comity
prevails among the various trial courts of Texas.” See McVeigh v. Lerner, 849 S.W.2d 911, 914
(Tex. App.—Houston [1% Dist.] 1993, writ denied) (emphasis added); see also Bruton v. Cantu,

960 S.W.2d 91, 94 (Tex. App.—Corpus Christi-Edinburg 1997, no pet.) (same).
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2. This Court has Jurisdiction to Enjoin Enforcement of the Partial Judgment.

A. The Court can enjoin enforcement of domesticated foreign judgments.

The Partial Judgment was domesticated in this Court, thus it now “has the same effect and
is subject to the same procedures . . . and proceedings for . .. staying, enforcing, or satisfying a
judgment as a judgment” filed in this Court. Tex. Civ. Prac. & Rem. Code § 35.003(c). This Court
“retains at all times its inherent power to enforce its judgments, and it may employ suitable
methods to do so,” even where the judgment has been domesticated from a foreign jurisdiction.
See Neustaedter, 2019 WL 6793825, at *3 (holding trial court acted within its jurisdiction when it
enjoined execution of a domesticated foreign judgment); see also Prevot, 256 S.W.3d at 724
(holding trial court erred in determining it lacked jurisdiction to enforce domesticated foreign
judgment after plenary power expired). Thus, this Court has jurisdiction to enjoin enforcement of
the domesticated Partial Judgment.

B. Tex. Civ. Prac. & Rem. Code § 65.023(b) is inapplicable to Movants’ request for
injunctive relief.

Tex. Civ. Prac. & Rem. Code § 65.013 provides a statutory basis to enjoin enforcement of
a judgment on equitable grounds. A movant must seek such relief in the court in which the
judgment was rendered. Tex. Civ. Prac. & Rem. Code § 65.023(b). However, Section 65.023(b)
only applies to suits “attacking the judgment, questioning its validity, or presenting defenses
properly connected with the suit in which it was rendered, and which should have been adjudicated
therein.” Liebowitz, 2011 WL 2652158, at *7. The Court held at the TI Hearing that Section
65.023(b) divested it of jurisdiction to hear this matter, but Movants’ application implicates no
such jurisdictional issues and Section 65.023(b) is inapplicable here.

As Movants argued during the TI Hearing, the Court should enjoin Mr. DeMan from

enforcing the Partial Judgment in Texas because Movants’ payments into the Puerto Rico court,
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coupled with Movants’ payment of withholdings to the proper taxing authorities, satisfies the
Partial Judgment. In other words, Movants are not arguing they should not have to pay the Partial
Judgment, they are arguing that they already did so and thus should be equitably relieved from
further payment. This Court has jurisdiction to enjoin collection of a satisfied domesticated foreign
judgment. See Neustaedter, 2019 WL 6793825, at *3. Accordingly, the Court had, and still has,
jurisdiction over Movants’ application for injunctive relief.

A trial court’s enforcement may not be “inconsistent with the original judgment or []
otherwise constitute[] a material change in substantial adjudicated portions of the judgment.” See
Custom Corporates, Inc. v. Security Storage, Inc., 207 S.W.3d 835, 839 (Tex. App.—Houston
[14" Dist.] 2006, no pet.) (internal citation omitted). Here, Movants’ request to enjoin Mr. DeMan
was entirely consistent with the original judgment and did not constitute a material change in the
judgment. At the time of the TI Hearing, Movants had paid into the Puerto Rico court registry the
net amount of the Partial Judgment. Movants also remitted to the proper taxing authorities
statutorily-mandated withholdings. See Puerto Rico Internal Revenue Code § 1062.01(b)
(requiring employers making a payment of wages to deduct and withhold a tax on the sum of all
wages); see also Kurio v. U.S., 281 F. Supp. 252, 254 n.1 (S.D. Tex. 1968) (requiring employers
to withhold taxes from wages paid to employees by “deducting the appropriate amount from the
employee’s wages when paid”). And pursuant to Puerto Rico Tax Regulation 1062.01(a)(1)-
(1)(e)(1), taxes required by code to be deducted from an employee’s wages “shall be considered
part of the employee’s wages payable at the time the deduction is made.”

Through their application, Movants sought to be relieved from at least that portion of the
Partial Judgment that Movants had remitted to the proper taxing authorities. Because the taxes

withheld and remitted pursuant to Puerto Rico Internal Revenue Code are considered part of the
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employee’s wages, it is entirely consistent with the Partial Judgment’s award of wages to ask this
Court to enjoin Mr. DeMan from collecting the taxes that were withheld and remitted. See Martin
v. HB.B. Const. Co., 279 F.2d 495, 495-96 (5" Cir. 1960) (holding the withholding of tax from
an award of compensation not only was “no abuse of discretion but the action of the district court
was proper”). Movants’ request is consistent with the judgment and should be heard by this Court.

C. Evenifapplicable, Section 65.023(b) does not divest this Court of jurisdiction to enjoin
enforcement of the Partial Judgment.

At the TI Hearing, Mr. DeMan’s counsel relied on one non-binding unpublished opinion
to support the proposition that Section 65.023(b) divests this Court of jurisdiction over its own
judgment. However, such reliance was misplaced for several reasons.

First, Section 65.023(b) does not require Movants to seek injunctive relief from the Puerto
Rico court simply because the Partial Judgment was originally granted there. Section 65.023(b)
“is intended to ensure that comity prevails among the various trial courts of Texas.” See Lerner,
849 S.W.2d at 914 (emphasis added); see also Cantu, 960 S.W.2d at 94. In other words, Section
65.023(b) is meant to ensure that one Texas court does not interfere with the judgment of another
Texas court. It does not, and was not intended to, speak to foreign courts. Furthermore, Mr. DeMan
domesticated the Partial Judgment in a Texas court specifically because he wanted it enforced
here. And this Court entered the Partial Judgment and denied Movants’ Motion to Vacate, holding
the Partial Judgment is a “presently enforceable Texas judgment.” (emphasis added). Thus, for
purposes of enforcing the Partial Judgment, it was rendered by this Court, and this Court would be
the only proper venue if Section 65.023(b) applied.

Next, contrary to Mr. DeMan’s assertions, Liebowitz does not stand for the proposition that
Section 65.023(b) denies jurisdiction to the Texas trial court that domesticated a foreign judgment.

Rather, the purpose of Section 65.023(b) is just the opposite—to ensure that the court that entered
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the judgment does not cede jurisdiction to another court of the State. In Liebowitz, the 370" District
Court of Hidalgo County “enjoined execution on a judgment domesticated in the 285" District
court of Bexar County.” Liebowitz, 2011 WL 2652158, at *7. The court there held that Section
65.023(b) applied and thus “the underlying court lacked jurisdiction over the claims pertaining to
execution and enforcement of the judgment.” Id. at *8. In other words, Liebowitz did not hold that
the Bexar County court lacked jurisdiction to enforce the very judgment it domesticated, rather,
Liebowitz held that the Hidalgo County court lacked jurisdiction to enjoin the judgment
domesticated in Bexar County. If, as Mr. DeMan’s counsel argued, Section 65.023(b) applied here,
it would mean this Court is the only court that could enjoin the domesticated Partial Judgment.

3. Alternatively, this Court Should Temporarily Stay Enforcement of the Partial
Judgment Pending the Puerto Rico Court’s Decision Regarding the Deposited Funds.

This Court should use its inherent power to allow the court in Puerto Rico to decide how
much of the Partial Judgment should be disbursed to Mr. DeMan, and whether the Partial Judgment
is satisfied. That court now holds in its registry the gross amount of the Partial Judgment, plus all
applicable post-judgment interest. And that court will decide whether Mr. DeMan is entitled to all
of the money in the registry, or if some was properly withheld and remitted to the proper taxing
authorities. Accordingly, this Court should temporarily stay all enforcement in Texas of the Partial
Judgment to allow time for the Puerto Rico court to decide the amount of money to which Mr.
DeMan is entitled.

WHEREFORE, Movants respectfully request that this Court reconsider its holding that it
lacks jurisdiction to grant Movants’ application to enjoin Mr. DeMan from enforcing the Partial
Judgment in Texas, or, alternatively, stay enforcement of the Partial Judgment in Texas to allow
the Puerto Rico Court that originally rendered the Partial Judgment to determine how much of the

Partial Judgment Mr. DeMan is entitled to receive.
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Dated: October 18, 2020

Respectfully submitted,

/s/ Benjamin T. Pendroff
Benjamin T. Pendroff

State Bar No. 24094893
bpendroff@btlaw.com

BARNES & THORNBURG LLP
2121 N. Pearl St., Suite 700
Dallas, Texas 75201

Tel.: (214) 258-4200

Fax: (214) 258-4199

Attorneys for Raiden Commodities, L.P.
and Aspire Commodities, L.P.

CERTIFICATE OF CONFERENCE

I hereby certify that on October 15, 2020, I conferred with counsel for Patrick DeMan who

indicated that Mr. DeMan opposes this Motion.

/s/ Benjamin T. Pendroff
Benjamin T. Pendroff

CERTIFICATE OF SERVICE

I hereby certify that on October 18, 2020, the foregoing document was served on all counsel
of record via the Court’s electronic filing and service system.

/s/ Benjamin T. Pendroff
Benjamin T. Pendroff
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DECLARATION OF ADAM SINN

I, ADAM SINN, declare under penalty of perjury:

1. My name is Adam Sinn. [ am over 18 years of age, of sound mind and am capable
of making this declaration. The following facts are true and correct and based on my own personal
knowledge.

2. I indirectly own and direct the operations of both Raiden Commodities, L.P., now
known as Aspire Power Ventures, LP (“Raiden”) and Aspire Commodities, L.P., (“Aspire”)
(collectively “Movants”) the entities identified in the action styled Patrick A.P DeMan v. Raiden
Commodities, L.P. and Aspire Commodities, L.P., Cause No. 2019-79857, in the 61% Judicial
District Court of Harris County, Texas and the related action in the same court styled Patrick A.P.
DeMan, v. Electric Reliability Council of Texas, Inc., Cause No. 2019-79857C.

3. On May 7, 2018, Patrick DeMan (“DeMan”) filed a motion for summary judgment
in cause number DAC2016-2144 in the Commonwealth of Puerto Rico, seeking payment to him
of the gross amount of just over $690,000 in allegedly unpaid wages.

4, On December 27, 2018, the Puerto Rico court entered the Partial Judgment in Mr.
DeMan’s favor, finding that the gross amount represented unpaid wages.

5. On November 1, 2019, Patrick DeMan filed in this Court an action to domesticate
the Partial Judgment. Movants then filed a motion to vacate the domesticated judgment, and in the
alternative, requested clarification from the Court regarding the nature of any required payment to
DeMan.

6. On January 9, 2020, Movants and I caused to be deposited in the Puerto Rico court’s
registry the net amount of wages ($439,868.19) and attorneys’ fees ($93,264.34), which represents

the gross amount of the judgment at issue, minus federal and state taxes applicable to wages, which
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I understand the law requires be withheld from the subject wages. Movants notified the Puerto
Rico court and DeMan prior to the deposit of those amounts and the calculation of the federal and
state taxes withheld. DeMan did not object to the proposed deposit and withholdings prior to such
being made, only after, likely to create confusion and increase litigation costs associated with the
collection of the judgment.

7. In May 2020, Movants and I caused to be deposited and paid to the Puerto Rico and
federal tax authorities $269,506.49 which I understand represented income tax liabilities and
withholdings applicable to the Partial Judgment.

8. On August 14, 2020, Movants and I further caused to be deposited with the Puerto
Rico court registry post-judgment interest in the amount of $47,434.45.

9. In September 2020, Movants and I further caused to be deposited with the proper
taxing authorities $10,362.71, which I understand represented tax liabilities and withholdings
applicable to the Puerto Rico court attorneys’ fees award.

10. On September 28, 2020, Movants and I further caused to be deposited with the
Puerto Rico court registry an additional $294,257.80, which I understand represented the balance
of the gross amount of the Partial Judgment and post-judgment interest not already in the registry
of the Puerto Rico court. At that time, Movants requested that the Puerto Rico court determine
how much of the gross amount of the Partial Judgment Mr. DeMan is entitled to, order Mr. DeMan
to withdraw such amount, allow Movants to withdraw any excess amount, and declare the Partial
Judgment satisfied.

11. I understand that DeMan has not attempted to obtain the funds that have been

deposited in the Puerto Rico court registry.
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Executed this 16" day of October, 2020 in Harris County, Texas

%

Adam Sinn
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COMMONWEALTH OF PUERTO RICO
DISTRICT COURT
JUDICIAL CENTER OF BAYAMON
SUPERIOR DIVISION

PATRICK A.P. DE MAN; MIKA DE MAN Civil No. D AC2016-2144 (701)
(a.k.a. MIKA KAWAJIRI-DE MAN or MIKA
KAWAJIRI); and the COMMUNITY PROPERTY RE:
COMPRISED BY BOTH OF THEM,
FAILURE TO FULFILL FIDUCIARY DUTY,
Plaintiffs, ETC...

V.
ADAM C. SINN, et al.,

[dwes ajep sjqibay]

Defendants.

URGENT MOTION TO SUPPLEMENT CONSIGNMENT IN
SATISFACTION OF PARTIAL SUMMARY JUDGMENT
AND REQUEST FOR AN ORDER

TO THE HONORABLE COURT:

NOW APPEARING are co-defendants Adam C. Sinn, Raiden Commodities, L.P., Raiden
Commodities 1, LLC, Aspire Commodities, L.P., Aspire Commodities 1, LLC, and Gonemaroon Living
Trust, (jointly, where appropriate, the “Defendants”), through the undersigned legal representation,
who most respectfully report:

1. As follows from the record, on December 27, 2018, your Honorable Court pronounced the
Partial Summary Judgment (“Partial Judgment”) in the plaintiffs’ favor, which was served on January 3,
2019.! In said ruling, your Court concluded that co-plaintiff Parick [sic] A.P. De Man (“De Man”) was an
employee of one of the Defendants. Your Court thus ordered said Defendants to pay $690,847.00 as wages

under Law No. 17 of 1931, 29 L.P.R.A. § 175, plus $103,627.05 in statutory attorneys’ fees, awarded on

account of this being a labor claim, in other words, a claim by an employee, for wages, against his employer.
See: Partial Judgment, page 6. The Partial Judgment did not order anything regarding the payment [of]
post-judgment interest or tax withholdings.

2. For purposes of satisfying the Partial Judgment, but without waiving their defenses

and objections, on January 9, 2020, the net sums were consigned of

1 See: Motion to Consign Funds and Satisfy Partial Judgment, submitted on January 9, 2020.



$439,868.19, corresponding to the wages awarded to co-plaintiff De Man, plus $93,264.34,
corresponding to the statutory attorneys’ fees ordered in the Partial Judgment (hereinafter, the
“Consignment”). Prior to making the Consignment, the Defendants informed this Honorable Court
of their intention to deposit the net sums owed in order to satisfy the Partial Judgment. See,
Informative Motion on Intention to Consign and Satisfy the Partial Judgment, filed on December
27, 2019. The plaintiffs did not oppose nor raise an objection to said motion.

3. As has been explained in various motions,? the Defendants consigned the net payment
on the Partial Judgment, because local and federal statutes impose upon the obligation on such
Defendants, as occurs in the case at hand, to make certain tax withholdings on all payments of wages
and services, and to remit those withholdings to the pertinent tax agencies. Specifically, it has been
explained that since the Partial Judgment ordered the payment of wages (“wages”) to employee De
Man, Section 1062.01 of the Internal Revenue Code of 2011, as amended (“Code”), requires that
employers Raiden LP and/or Aspire LP, on account of the judgment, withhold the tax at origin on said
income and remit it to the Department of the Treasury. For its part, Section 1062.03 of the Code requires
Raiden LP and/or Aspire LP to withhold taxes for services on the statutory attorneys’ fees ordered in
the Partial Judgment and remit said taxes to the Department of the Treasury. At the federal level,
several statutes require the withholding of social security and Medicaid, among other withholdings.

4. In fulfillment of its statutory obligations, during the month of May 2020, Raiden LP
remitted the tax withholdings to the corresponding local and federal tax authorities, made on the
wages of co-plaintiff De Man. That was reported to this Honorable Court on June 16, 2020. See,
Informative Motion on Payment of Tax Withholdings, filed on that date.

5. Such being the state of affairs, on July 31, 2020, that is, seven (7) months after the

Consignment was made, this Honorable Court

2 By way example, see: Motion in Compliance with Order Regarding Consignment, filed on February
4, 2020; Rejoinder to “Brief reply” filed on February 25, 2020; Reply to “Motion in Reaction to
Informative Motion on Payment of Tax Withholdings,” filed on August 5, 2020; and Motion for
Reconsideration of the “Resolution” of July 31, 2020, filed on August 27, 2020.

-2-



pronounced a Resolution (“Resolution”), served on August 12 of that same year, declaring that the January
9, 2020 Consignment, was “badly” made. Your Court (Olguin Arroyo, A., Judge) maintained “that the
defendants were not authorized to make the above-mentioned [tax] withholding.” Thus, said party “cannot
unilaterally modify the redress that was awarded.” Resolution, page 2. At the same time, this Honorable
Court concluded that post-judgment interest “is mandatory and applicable, even though it is not mentioned
in the judgment” Resolution, page 2. As can be observed, taking a clearly contradictory position, this

Honorable Court concluded, on the one hand, that tax withholdings on the payment of wages and services

are improper and must be authorized by the court, even though they are required by law, while, on the
other hand, it held that the payment of post-judgment interest is applicable and does not require judicial
authorization because its payment is required by law. The Resolution did not cite any legal authority
explaining why compliance with the tax laws requires judicial authorization, but compliance with the Rules
of Civil Procedure and their interpretive case law does not.

6. In a timely fashion, on August 27, 2020, the Defendants filed a Motion for
Reconsideration of the Resolution (“Motion for Reconsideration”). In it, the Defendants provided
strong legal arguments demonstrating that the consignment was properly made and in keeping with
law. Said motion for reconsideration has not yet been heard by this Illustrious Court.

7. With respect to post-judgment interest, it is important to point out that it was
requested by the plaintiffs/respondents for the first time through the Motion Requesting the Setting
of Interest under Rule 44.3(A) filed on January 10, 2020, that is, after the Consignment was made.
Said motion was finally granted in the Resolution as well, that is, seven (7) months after it was filed.
In compliance with what the Resolution ordered in said regard, on August 14, 2020, the Defendants
consigned the sum of $47,434.45 with this Honorable Court as post-judgment interest.

8. Nonetheless, the plaintiffs are fiercely opposed to the Defendants’ making the tax
withholdings that are required under our tax laws, and they insist that, in order to satisfy the Partial
Judgment, the Defendants must make the gross payment of the sums ordered in the Partial Judgment,
which undermines the clear mandate of the federal and local statutes, which require that, on all

payments of wages and services, the




employer withhold the legally mandated taxes. To make matters worse, the plaintiffs also argue that,
since the Consignment was declared as being badly made, the Partial Judgment has continued
accruing interest, seven (77) months after the Consignment was made.

9. As if the foregoing were not sufficient, in their zeal to receive the gross payment of the
Partial Judgment, the plaintiffs have brought a lawsuit in the State of Texas to validate the judgment in
said jurisdiction and obtain the payment without any withholding whatsoever. For such purposes, the
plaintiffs have attached the accounts of the Defendants in the State of Texas for the totality of the Partial
Judgment, despite the fact that the Defendants made the Consignment and also deposited the post-
judgment interest. This redundant attempt by the plaintiffs to attach the Defendants’ accounts in the
State of Texas, even though the Defendants already made the Consignment and deposited the post-
judgment interest, represents a threat and has jeopardized not only the Defendants’ reputation, but also
the general operations of the Defendants in said State. Likewise, given that the Motion for
Reconsideration on the Consignment and the payment of post-judgment interest is pending before this
Honorable Court, the fact that the plaintiffs are in a court of the State Texas seeking the satisfaction of
the same ruling being evaluated by your Court is an affront to the jurisdiction of your Illustrious Court
and an abuse of the judicial mechanisms.3

10. It should also be pointed out that the fact that this Honorable Court took seven (7)
months to declare that the Consignment was not proper has caused harm to the Defendants, given that
the plaintiffs are now seeking to collect post-judgment interest for all the months that the Consignment
was pending adjudication. Likewise, the Defendants already remitted the withholdings made on the
wages and attorney’s fees awarded in the Partial Judgment to the corresponding tax agencies within
the term granted to the Defendants by our tax laws for doing so.

11. In order to put an end to this abusive collection attempt on the part of the plaintiffs,

with full reserve of rights, and without waiving the multiple defenses and

3 Therefore, on September 22, 2020, the Defendants filed an Urgent Motion Requesting Orders so as to have
this Honorable Court decide in said regard, rule upon the August 27, 2020 Motion for Reconsideration,
disburse the funds to co-plaintiff De Man, and order the plaintiffs to desist from any attempt to collect on the
Partial Judgment, given that doing so is an abusive exercise of a right. Said Urgent Motion is also pending
adjudication.



the pending objections, the Defendants hereby deposit the sum of $294,257.80 (hereinafter, the
“Deposit”).4 It is comprised as follows: (a) $261,341.52, which, added to the $533,132.53 already
consigned, constitute payment of the gross principal ordered by virtue of the Partial Judgment for De
Man’s wages plus the statutory attorney’s fees; and (b) $32,916.28, which, added to the $47,434.45
already consigned, constitute the payment of the post-judgment interest accrued on the Partial
Judgment up to the present.5 With this deposit, the Defendants satisfy the Partial Judgment, without
making the withholdings mandated by law, subject to the results and final disposition of the various
motions pending adjudication, and that of the action for nullification of the Partial Judgment, Civil Case
No. BY2019CV05432.
FOR ALL OF THE REASONS SET FORTH ABOVE, the Defendants most respectfully
request that this Honorable Court:
1) Determine and decide whether the net or gross (free of withholdings) payment of the
Partial Judgment is applicable;
11) Accept the Deposit made today, jointly with the Consignment made on January 9, 2020 and
the payment of post-judgment interest made on August 14, 2020;
1i1) Order co-plaintiff De Man to withdraw or order the disbursement to the employee of such
sum as this Honorable Court determines satisfies the Partial Judgment and, if any excess
was consigned, authorize the Defendants to withdraw the same; and

1v) Declare, without any delay whatsoever, that the Partial Judgment has been satisfied.

I CERTIFY: That on this same date, a true and exact copy of this motion has been served by
e-mail on Attorney German J. Brau); on Attorney Antonio Bauzd Santos
(antonio.bauza@bioslawpr.com), and on  Attorney Alejandro J. Garcia Padilla

(agp@garciapadillalaw.com). I FURTHERMORE CERTIFY, that in accordance with Rule 67.5

4 Just like with the Consignment, this Deposit is made under protest and absolute reserve of rights. For such
purpose, we incorporate by reference the arguments and foundations of the “Motion on the Deposit of Wages
under the Partial Judgment, Under Protest and with Reserves of Rights” filed in Case BY2019CUV05432 (701),
as well as those for Nullification of Judgment, of December 27, 2019 and the “Informative Motion on the
Intention to Make a Deposit and Satisfy the Partial Judgment” filed in the case referred to above on December
27, 2019.

5 The Deposit is made through two checks: one for $$249,985.00 and another for $44,272.80.



on Civil Procedure, 32 L.P.R.A. Ap. V, R. 67.5, on this same date a courtesy copy of this motion has
been served by messenger service on the Hon. Wanda Cintron Valentin.
RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 28th of September of 2020.

ADSUAR MUNIZ GOYCO
SEDA & PEREZ-OCHOA, PSC
Attorneys for the Defendants
P.O. BOX 70294
San Juan, Puerto Rico 00936-8294
Tel: 787.756.9000 / Fax: 787.756.9010

By: [signature] By: [signature] )
ERIC PEREZ-OCHOA EDWIN J. SEDA-FERNANDEZ
Puerto Rican Bar No.: 9739 Puerto Rican Bar No.: 9315
E-mail: epo@amgprlaw.com E-mail: seda@amg.prlaw.com
By: [signature]

MIRELIS VALLE-CANCEL
Puerto Rican Bar No.: 21115
E-mail: mvalle@amgprlaw.com

GSA LAW, LLC
Attorneys for co-defendant
Gonemaroon Living Trust
PO BOX 363505
San Juan, Puerto Rico 00936-3505
Tels. 787-963-0220, 0221, 0222

By:

GUILLERMO SAN ANTONIO ACHA
Puerto Rican Bar No.: 12971
E-mail: gsa@gsalawpr.com
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[ BANCO POPULAR. OFFICIAL CHECK

PO Box 3652708 San Juan, Puerto Rico 00936-2708 CUSTOMER RECEIPT AND AGREEMENT
POPULAR CENTER
Payee: SECRETARIO DEL TRIBUNAL Check No. 103103000103300

[“COURT CLERK’]
Date: 09/28/2020

Amount: $44,272.80
Remitter: ADSUAR MUNIZ GOYCO SEDA PEREZ Fee: $10.00
Total: $44,282.80

030 PR3ZB70 663 09/28/2020 0OX00PHM BankChecks

NOTICE TO CUSTOMERS:

You usually cannot stop payment of the attached check after you send it to the payee. If it
Is lost, stolent, or destroyed, notify Source Bank immediately. You may be required to buy
an indemnity or surely bond before & replacemant or refund s issued.
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Remitter: ADSUAR MUNIZ GOYCO SEDA PEREZ , !
FDIC Member and Federal Reserve System ! - .
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[ BANCO POPULAR.
PO Box 362708 San Juan, Puetto Rico 00938-2708
POPULAR CENTER

Payea: SECRETARIO DEL TRIBUNAL
[‘COURT CLERK”]

Remitter: ADSUAR MUNIZ GOYCO SEDA PEREZ

030 PR52870 664 03/28/2020 03:00 PM BenkChecks
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i
kS

e

San. Juan‘Puerto R[::o 00935 DEI

POPULAR CENTER

PAY: TWO HUNDRED FORTY NINE THOUSAND NINE HUNDRED

EIGHTY FIVE DOI_LARS AND 00/100

TO THE
ORDER OF

SECRETARIO DEL TRIBUNAL
[“COURT CLERK’]

Remitter: ADSUAR MUNIZ GOYCO SEDA PEREZ
FDIC Member and Federal Resarve Systam
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 OFFICIAL CHECK _
CUSTOMER RECEIPT AND AGREEMENT

Check No. 103103000103301

Date: 09/28/2020

Amount: $249,985.00
Fee: $10.00
Total: $249,995.00

NOTICE TO CUSTOMERS:

You usually cannot stop payment of the attached check after you send it ta the payee. If It
is lost, stolent, or destroyed, notify Source Bank immediately. You may be required to buy
an indemnity or surely bond before a replacement or refund is issued,
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‘h‘ Language Services by Arts & Letters
w@ Translation — Training — Interpretation
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- ;g rtS Etters Sugar Land,rgl'(;( 7732789

e ‘ /myu/gc Servites
e Tel: 281.261.8994 Fax: 419.730.9761

AFFIDAVIT OF ACCURACY

CERTIFICATE OF TRANSLATION ACCURACY

This is to certify that the translation of Urgent Motion to Supplement Consignment in
Satisfaction of Partial Summary Judgment and Request for an Order is, to the best of our
knowledge and belief, a true and accurate translation carried out by translators competent to
translate from Spanish into English in accordance with the highest professional standards.

Dated: October 1, 2020

Name of project manager Signature of project manager
Dalia Kadoch &,ﬂ,(,_; M

State of Florida
County of ' [22_&&
Sworn to and signed before me on the A day of Q 25&_(! -, 2020

oy Dolia L [Ked el X&
Notary Public's Signature AL /

FANNY LEON
otary Public - State of Florida

I JSi  Commission # HH 017881
SRO+ My Comm. Expires Jul 24, 2024

"""Bonded through National Notary Assn.
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Jaycap Financial, Ltd. v. Neustaedter, Not Reported in S.W. Rptr. (2019)

2019 WL 6793825

2019 WL 6793825
Only the Westlaw citation is currently available.

SEE TX R RAP RULE 47.2 FOR
DESIGNATION AND SIGNING OF OPINIONS.

Court of Appeals of Texas, Corpus Christi-Edinburg.

JAYCAP FINANCIAL, LTD., Appellant,
V.
Alfred NEUSTAEDTER, Appellee.

NUMBER 13-17-00680-CV
|

Delivered and filed December 12, 2019

On appeal from the 404th District Court of Cameron
County, Texas. Elia Cornejo Lopez, District Judge.

Attorneys and Law Firms

William F. Kimball, Attorney at Law, 312 East Van Buren
Avenue, Harlingen, TX 78550, Attorney of Record for the
Appellant.

Frank E. Perez, Attorney at Law, 300 Mexico Blvd.,
Brownsville, TX 78520, Attorney of Record for the Appellee.

Before Chief Justice Contreras and Justices Hinojosa and
Tijerina

MEMORANDUM OPINION
Memorandum Opinion by Justice Hinojosa

*1 In this interlocutory appeal, appellant Jaycap Financial
Ltd. challenges the trial court's temporary injunction. See Tex.
Civ. Prac. & Rem. Code Ann. § 51.014(a)(4). By four issues,
appellant contends that the trial court's injunction is improper
and requests that we dissolve it. We reverse and remand.

I. Background

Appellee Alfred Neustaedter secured a loan from appellant
for $4.3 million to purchase property in Canada. Appellee
defaulted on the loan. Appellant sued appellee in Canada,
and the Canadian court awarded appellant $4,416,578.60 plus

interest “accruing at 17.5% per annum from December 18,

2013 to the date of judgment.”1

Canadian property and sold it to satisfy the debt. Appellant

Appellant foreclosed on the

received $5,833,186.36 in net sale proceeds after all taxes
were paid.

On January 25, 2017, appellant filed the Canadian judgment
in the trial court in Cameron County. On January 30, 2017,
appellant filed a notice of filing pursuant to the Uniform
Enforcement of Foreign Judgments Act. See id. § 36A.004.
Appellant sent notice that it had filed the foreign judgment in
the trial court to appellee's address in Texas and in Canada,
and appellee signed that he received the notices on February 7,
2017 and February 23, 2017, respectively. On June 20, 2017,
the Cameron County District Clerk issued a writ of execution
for the sale of property owned by appellee in Laguna Vista,
Texas (the Cameron County property).

On July 31, 2017, appellee filed a motion for “emergency”
injunction and damages claiming that appellant was
“attempting to sell [the Cameron County property], without
appropriate notice, by fraud, or with no right to sell or dispose
of such property.” Appellee sought a trial on the merits of his
claims and temporary injunctive relief to preserve the status
quo during the pendency of the case. On July 31, 2017, the
trial court issued a temporary restraining order preventing
appellant from selling appellee's Cameron County property.

On August 11, 2017, appellant filed a “Motion to Overrule
Debtor's Challenges to the Judgment” and plea to the
jurisdiction seeking dismissal of appellee's claims for various

reasons.” The trial court held a hearing on appellant's motions
and appellee's motion for temporary injunction on August
14, 2017. At the hearing, evidence was presented that
appellant was now seeking payment on the interest it alleges
appellee owed as payment on the principal amount, which
had been satisfied when appellant sold the Canadian property.
Appellant argued that appellee was required to pay 17.5%
interest on the $4.4 million judgment for two years. Appellee
countered that the judgment only stated that he was required
to pay 17.5% interest per annum from December 18, 2013
to the date of judgment. The trial court denied appellant's
motions, and on November 27, 2017, the trial court signed
a temporary injunction enjoining appellant “from proceeding
with any execution of [the Cameron County property].” This
appeal followed.


http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5020778034)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0302313201&originatingDoc=I6ee219101d7211eabbc4990d21dc61be&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0229852801&originatingDoc=I6ee219101d7211eabbc4990d21dc61be&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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II. Jurisdiction

*2 By its first three issues, appellant claims the temporary
injunction should be dissolved because the trial court lacked
jurisdiction.

A. Standard of Review

“Subject matter jurisdiction is essential to the authority of
a court to decide a case.” Tex. Ass'n of Bus. v. Tex. Air
Control Bd., 852 S.W.2d 440, 443 (Tex. 1993). It is never
presumed and cannot be waived. /d. at 443—44. An appellate
court is obligated, even sua sponte, to determine the threshold
question of jurisdiction. See Hayes v. State, 518 S.W.3d 585,
588 (Tex. App.—Tyler 2017, no pet.); Walker Sand, Inc. v.
Baytown Asphalt Materials, Ltd., 95 S.W.3d 511, 514 (Tex.
App.—Houston [1st Dist.] 2002, no pet.). The existence of
subject matter jurisdiction is a question of law that we review
de novo. Tex. Dep't of Parks & Wildlife v. Miranda, 133
S.W.3d 217, 226 (Tex. 2004).

B. Applicable Law and Analysis

Appellant argues that the trial court lacked jurisdiction to
determine whether the foreign judgment was previously
satisfied. Appellant further argues that the trial court lacked
jurisdiction to enjoin the execution of a foreign judgment.
Finally, appellant argues that the trial court could not enjoin
execution after its plenary power had expired. We disagree
with appellant on each point.

Once appellant filed its petition and Canadian judgment in
the trial court, the trial court had jurisdiction over the now-
domesticated Canadian judgment. See Moncrief v. Harvey,
805 S.W.2d 20, 22 (Tex. App.—Dallas 1991, no writ)
(“[TThe filing of a foreign judgment partakes of the nature
of both a plaintiff's original petition and a final judgment:
the filing initiates the enforcement proceeding, but it also
instantly creates a Texas judgment that is enforceable.”);
see also Hernandez v. Seventh Day Adventist Corp., 54
S.W.3d 335, 336 (Tex. App.—San Antonio 2001, no pet.)
(explaining that the filing of the foreign judgment in the
trial court “instantly creates an enforceable Texas judgment”).
The Canadian judgment is subject to the same “procedures,
defenses, and proceedings for reopening, vacating, staying,
enforcing, or satisfying a judgment as a judgment of the
court in which it is filed.” Tex. Civ. Prac. & Rem. Code
Ann. §§ 35.003(c), 36A.006 (providing that a foreign-country
judgment is “enforceable in the same manner and to the same

extent as a judgment rendered in this state”); see also Tex. R.
Civ. P. 329b.

Under the then applicable Uniform Foreign Country Money-
Judgment Recognition Act, a debtor to a foreign judgment
had sixty days from the date he received notice of the filing of
the foreign judgment in a Texas trial court to contest the trial

court's recognition of the judgment.3 See Act of 1989, 71st
Leg., ch. 402 § 5, 1989 Tex. Sess. Law Serv. 402 (repealed).
Moreover, the trial court's plenary power over a judgment
expires thirty days after it is rendered. BancorpSouth Bank
v. Prevot, 256 S.W.3d 719, 724 (Tex. App.—Houston [14th
Dist.] 2008, no pet.) (“Like any Texas judgment, the trial
court's plenary power expired [after] thirty days ... because no
party filed a post-judgment motion attacking the judgment.”);
Malone v. Emmert Indus. Corp., 858 S.W.2d 547, 548 (Tex.
App.—Houston [14th Dist.] 1993, writ denied); see also
Walnut Equip. Leasing Co. v. Wu, 920 S.W.2d 285, 286
(Tex. 1996) (per curiam) (concluding that the judgment
debtor's amended answer, the creditor's amended petition, an
ensuing bench trial, and the second judgment rendered by
the trial court after the trial court's plenary power expired
were nullities). Thus, “[w]hen a foreign judgment is acted
on outside the plenary power of the trial court, the action is
a mullity.” Bahr v. Kohr, 928 S.W.2d 98, 100 (Tex. App.—
San Antonio 1996, writ denied) (citing Walnut Equip. Leasing
Co., 920 S.W.2d at 285-86).

*3 We agree with appellant that the trial court's plenary
power over the judgment had expired when it issued the
temporary injunction. However, a trial court retains at all
times its inherent power to enforce its judgments, and it may
employ suitable methods to do so. Kennedy v. Hudnall, 249
S.W.3d 520, 523 (Tex. App.—Texarkana 2008, no pet.); see
Tex. R. Civ. P. 308; Arndt v. Farris, 633 S.W.2d 497, 499
(Tex. 1982); see also Miga v. Jensen, No. 02-11-00074-CV,
2012 WL 745329, at *9 (Tex. App.—Fort Worth Mar. §,
2012, no pet.) (mem. op.). In addition to its inherent authority,
the trial court is vested with express statutory authority to

enforce its judgments, including by issuing injunctive relief.*
See Tex. Civ. Prac. & Rem. Code Ann. § 65.011; Tex. R.
Civ. P. 308; Bridas Corp. v. Unocal Corp., 16 S.W.3d 887,
889 (Tex. App.—Houston [14th Dist.] 2000, pet. dism'd
w.0.J.). The only limit on a trial court's authority to issue
enforcement orders is that they may not be inconsistent with
the original judgment and must not constitute a material
change in substantial adjudicated portions of the judgment.
See Custom Corporates, Inc. v. Security Storage Inc., 207
S.W.3d 835, 839 (Tex. App.—Houston [14th Dist.] 2006, no
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pet.); Cook v. Stallcup, 170 S.W.3d 916, 920 (Tex. App.—
Dallas 2005, no pet.).

Here, appellee sought to enjoin an execution sale for specific
property on the basis that the judgment “has been fully
or substantially paid[.]” The trial court signed a temporary
injunction order enjoining appellant “from proceeding with
any execution of [the Cameron County property].” The trial
court's order is not inconsistent with the underlying judgment,
and it does not materially change the judgment. Rather, the
temporary injunction relates to enforcement of the judgment,
a matter which is within the trial court's inherent power and
for which it retains jurisdiction. See Kennedy, 249 S.W.3d
at 523; Ford v. Wied, 823 S.W.2d 423, 424 (Tex. App.—
Texarkana 1992, writ denied) (explaining that a party may
seek to enjoin execution if the judgment has been satisfied);
see also 34 Tex. Jur. 3d Enforcement of Judgments § 84 (2019)
(“Execution may be enjoined where the judgment has been
paid.” (citing Hart v. Harrell, 17 S.W.2d 1093, 1094 (Tex.
App.—Eastland 1929, no writ))). Therefore, we conclude that
the trial court acted within its jurisdiction when it granted
injunctive relief. We overrule appellant's first three issues.

I11. Rule 683

By its fourth issue, appellant argues that the temporary
injunction fails to satisfy Texas Rule of Civil Procedure
683's requirement that a temporary injunction set forth the
reason for its issuance. Appellee agrees on this point, but
he maintains that appellant is estopped from asserting error
under the invited-error doctrine because appellant submitted
the proposed order signed by the trial court.

A. Standard of Review and Applicable Law

We review a trial court's decision to grant a temporary
injunction for an abuse of discretion. See Butnaru v. Ford
Motor Co., 84 S.W.3d 198, 204 (Tex. 2002). A trial court
abuses its discretion if it rules in an arbitrary manner or
without reference to guiding rules and principles. /d. at 211;
see Sargeant v. Al Saleh, 512 S.W.3d 399, 409 (Tex. App.
—Corpus Christi-Edinburg 2016, orig. proceeding). A trial
court also abuses its discretion when it grants a temporary
injunction if it misapplies the law to the established facts.
Sargeant, 512 S.W.3d at 409.

*4 Texas Rule of Civil Procedure 683 requires that an
order granting a temporary injunction state the reasons for its

issuance and set the cause for trial on the merits. See Tex.
R. Civ. P. 683; Owest Commc'ns Corp. v. AT & T Corp.,
24 S.W.3d 334, 337 (Tex. 2000) (per curiam); Conlin v.
Haun, 419 S.W.3d 682, 685-86 (Tex. App.—Houston [Ist
Dist.] 2013, no pet.). “These procedural requirements are
mandatory, and an order granting a temporary injunction that
does not meet them is subject to being declared void and
dissolved.” Qwest, 24 S.W.3d at 337; see InterFirst Bank San
Felipe, N.A. v. Paz Constr. Co., 715 S.W.2d 640, 641 (Tex.
1986) (per curiam) (stating that requirements of Rule 683 are
mandatory and must be strictly followed); Haun, 419 S.W.3d
at 686.

B. Analysis

We agree with the parties that the temporary injunction fails
to comply with Rule 683's requirement that the order set forth
the reason for its issuance. See Tex. R. Civ. P. 683. However,
we do not agree with appellee that appellant is estopped from
asserting error.

Appellee argues that appellant is estopped from arguing
that the temporary injunction is erroneous because appellant
submitted the proposed order that the trial court ultimately
signed. Generally, a litigant is estopped from requesting a
ruling from a court and then complaining that the court
committed error in giving it to him. Tittizer v. Union Gas
Corp., 171 S.W.3d 857, 861 (Tex. 2005) (per curiam). Here,
even though appellant submitted a proposed order granting
injunctive relief, appellant did not request or agree to the
injunction; rather, it responded in opposition. Therefore,
appellant is not estopped from asserting error. See Ulico
Cas. Co. v. Allied Pilots Ass'n, 262 S.W.3d 773, 777 (Tex.
2008) (concluding that the invited-error doctrine did not
bar a party from complaining about a jury question it had
requested because the party made clear that it objected to
the submission of the question but wanted to make sure the
instruction was properly drafted). The same would be true
even if the injunction was an agreed order. See In re Corcoran,
343 S.W.3d 268, 269 (Tex. App.—Houston [ 14th Dist.] 2011,
orig. proceeding) (“Agreed Mutual Temporary Injunction”
order was void because it did not comply with Rule 683); In re
Garza, 126 S.W.3d 268, 271 (Tex. App.—San Antonio 2003,
orig. proceeding) (“[A] party who agrees to a void order has
agreed to nothing.”).

We conclude that the temporary injunction fails to comply
with Rule 683. Therefore, it is void and must be dissolved. See
Owest, 24 S.W.3d at 337. We sustain appellant's fourth issue.
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Jaycap Financial, Ltd. v. Neustaedter, Not Reported in S.W. Rptr. (2019)

2019 WL 6793825

IV. Conclusion

We reverse the trial court's temporary injunction, dissolve the
temporary injunction, and remand this case to the trial court
for further proceedings.

CONCURRING AND DISSENTING MEMORANDUM
OPINION

Concurring and Dissenting Memorandum Opinion by Justice
Tijerina

I concur with the majority that the injunction should be
dissolved. However, 1 dissent from the ruling that the trial
court had jurisdiction to issue the injunction. In addition,
because I would conclude that the trial court lacked
jurisdiction, I would dissolve the injunction and render
judgment. I would not address appellant's issue regarding the
validity of the injunction.

Appellee received notice at his Canadian address on February
23, 2017. Thus, he had sixty days to file his motion for
nonrecognition of the Canadian judgment. Although appellee
did not file a motion of nonrecognition, he filed a motion
for “emergency” injunction and damages on July 31, 2019.
Construing this motion as a motion for nonrecognition of
the Canadian judgment, appellee filed it well past sixty
days. See Act of 1989, 71st Leg., ch. 402 § 5, 1989 Tex.

Sess. Law Serv. 402 (repealed). And even assuming, without
deciding, that the trial court maintained plenary power for
thirty days after the expiration of the sixty days, appellee's
motion for emergency relief was filed well after ninety
days from the date he received notice on February 23,
2017. See Tex. Civ. Prac. & Rem. Code Ann. §§ 35.003(c),
36A.006; Moncrief v. Harvey, 805 S.W.2d 20, 23 (Tex. App.
—Dallas 1991, no writ) (“[B]ecause filing a foreign judgment
has the effect of initiating an enforcement proceeding
and entering a final Texas judgment simultaneously, the
Legislature must have intended to empower the judgment
debtor with all those defenses and proceedings for reopening,
vacating, or staying a judgment that any judgment debtor
can bring postjudgment.”); see also Mathis v. Nathanson,
No. 03-03-00123-CV, 2004 WL 162965, at *1 (Tex. App.
—Austin Jan. 29, 2004, pet. denied) (mem. op.). Therefore,
because appellee did not file his motion for emergency relief
within ninety days, I would conclude that the trial court lacked
jurisdiction to issue the temporary injunction.

*5 For these reasons, although I concur in the judgment
dissolving the temporary injunction, I dissent to the extent that
the majority concludes that the trial court had jurisdiction to
issue the injunction and remands the cause to the trial court.
I would conclude that the trial court lacked jurisdiction and
render judgment dissolving the injunction.

All Citations

Not Reported in S.W. Rptr., 2019 WL 6793825

Footnotes

1 The Canadian judgment states that the trial court pronounced it on Monday, December 19, 2013.

2 The trial court's denial of appellant's plea to the jurisdiction is not before us. See Tex. Civ. Prac. & Rem. Code Ann. §
51.014(b) (setting out that only governmental agencies may appeal a trial court's denial of a plea to the jurisdiction).

3 Former § 36.0044 entitled “Contesting Recognition,” which is applicable here, provided that a party could contest the

recognition of a foreign country's judgment within thirty days after the date the party received notice of the filing. See Act
of 1989, 71st Leg., ch. 402 § 5, 1989 Tex. Sess. Law Serv. 402 (repealed). A party domiciled in a foreign country had to
file the motion for nonrecognition not later than the sixtieth day after the date the party received notice of filing. See id.

4 A trial court also has express statutory authority to issue a writ of injunction staying execution on a judgment in
circumstances not applicable here. See Tex. Civ. Prac. & Rem. Code Ann. § 65.023(b); Campbell v. Wilder, 487 S.W.3d
146, 150 (Tex. 2016); Zuniga v. Wooster Ladder Co., 119 S.W.3d 856, 861 (Tex. App.—San Antonio 2003, no pet.) (noting
that 8§ 65.023 applies to suits attacking the judgment, questioning its validity, or presenting defenses properly connected
with the suit in which it was rendered). A trial court is also authorized under the turnover statute to grant injunctive relief
to aid a judgment creditor in reaching assets of a judgment debtor. See Tex. Civ. Prac. & Rem. Code Ann. § 31.002.
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MEMORANDUM OPINION
Court of Appeals of Texas,
Corpus Christi—Edinburg.

COUNSEL FINANCIAL
SERVICES, L.L.C., Appellant,
V.
David McQuade LEIBOWITZ and David
McQuade Leibowitz, P.C., Appellees.

No. 13—-10-00200-CV.

July 1, 2011.

Rehearing Overruled Nov. 10, 2011.

On appeal from the 370th District Court of Hidalgo County,
Texas, Noe Gonzalez, Judge.

Attorneys and Law Firms

Ellen B. Mitchell, Diann M. Bartek, Cox Smith Matthews
Inc., Elliott S. Cappuccio, Lance H. Beshara, Pulman,
Cappuccio, Pullen, San Antonio, for Appellants.
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and BENAVIDES.!

MEMORANDUM OPINION
Memorandum Opinion by Justice BENAVIDES.

*1 Through this appeal, Counsel Financial Services, L.L.C.
(“Counsel Financial”) seeks to set aside an order granting
a temporary injunction which prevents it from, inter alia,
instituting legal proceedings to enforce a security agreement

and collecting on a judgment in its favor. We reverse and

remand.?

I. Background

Counsel Financial loaned the law firm of David McQuade
Leibowitz, P.C. more than five million dollars. The loan
was secured by David McQuade Leibowitz, P.C. and David
McQuade Leibowitz individually (collectively “Leibowitz”).
The promissory note evidencing the loan was secured by a
security agreement and a guaranty executed by Leibowitz
in his individual capacity. The note and security agreement
were modified several times by the agreement of the parties
over the course of several years. These documents provided
Counsel Financial with a security interest in Leibowitz's legal

fees,3 accounts, and intangibles in the event of a default under
the loan.

Leibowitz failed to make payments due under the loan, and
Counsel Financial brought suit against Leibowitz in cause
number 12008-010002 in the Supreme Court of the State
of New York, in and for the County of Erie, styled Counsel
Financial Services, LLC, v. David McQuade Leibowitz,
PC. et al., for non-payment of the note and the guaranty.
Following several trial court hearings, Counsel Financial
obtained a summary judgment against Leibowitz in the

amount of $5,506,180.96.4 In the New York court system,
Leibowitz unsuccessfully appealed the judgment.

On December 2, 2008, Counsel Financial filed an
authenticated copy of the New York judgment in state district
court in Bexar County, Texas. On December 29, 2008,
Leibowitz filed a motion for relief from enforcement of
foreign judgment, arguing that the trial court should apply
the Craddock standard for motions for new trial with regard
to the domestication of foreign judgments. See Craddock v.
Sunshine Bus Lines, Inc., 134 Tex. 388, 133 S.W.2d 124, 126
(1939) (holding that a default judgment should be set aside
and a new trial granted if: (1) the failure to answer or appear at
trial was not intentional or the result of conscious indifference
but was due to a mistake or accident; (2) the defendant sets
up a meritorious defense; and (3) the motion is filed at such
time that granting a new trial would not result in delay or
otherwise injure the plaintiff). On January 30, 2009, the trial
court granted Leibowitz's motion and refused to enforce the
New York judgment.
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Counsel Financial appealed that determination. The San
Antonio Court of Appeals held that the Craddock motion
for new trial standard relating to default judgments does
not apply to proceedings under the Uniform Enforcement of
Foreign Judgments Act. Counsel Financial Services, L.L.C.,
v. Leibowitz, P.C., 31 S.W.3d 45, 47 (Tex.App.-San Antonio
2010, pet. denied). The court reversed and rendered judgment
that the New York judgment is entitled to full faith and
credit and is fully enforceable in Texas. /d. at 57. The Texas
Supreme Court denied the petition for review of this cause on
August 20, 2010 and further denied rehearing on October 15,
2010.

*2 In separate proceedings which underlie this appeal,
Leibowitz represented Maria Alma Anzaldua in a personal
injury lawsuit against Kmart Corporation (“Kmart”) in the
370th District Court of Hidalgo County. Upon learning that
Anzaldua and Kmart had reached a settlement, Counsel
Financial filed a plea in intervention on the grounds that
Leibowitz had refused to pay the New York debt and
judgment. Counsel Financial sought “an order from the Court
directing all Parties to pay directly to [Counsel Financial] all
funds (up to the amount of CFS's lien) to which Leibowitz and
the Law Firm may be entitled to as a result of this case and the
settlement.” In its intervention, Counsel Financial expressly
stated that it “does not seek to disturb the proposed settlement
agreement in the Lawsuit” and, likewise, “does not seek to
disturb the rights of Plaintiff to receive the portion of the
settlement that is rightfully hers, or the release of Defendant
from the Lawsuit.”

On October 9, 2009, Leibowitz also intervened in the
Hidalgo County suit and asserted claims for affirmative relief
against Counsel Financial, including claims for declaratory
and temporary injunctive relief and damage claims for
tortious interference and business disparagement. By his
first amended pleading, Leibowitz sought an anti-suit
injunction and an anti-execution injunction attempting to
restrain Counsel Financial from enforcing the domesticated
judgment or the security agreement. According to Leibowitz's
pleadings, Counsel Financial claimed that it was entitled to
Leibowitz's portion of the settlement funds based either on
“a foreign default judgment which is not now enforceable
under Texas law, or a Security Agreement which [Counsel
Financial] has itself breached.”

On March 19, 2010, the trial court signed an order granting
interpleader of the settlement funds, releasing Kmart from
“any and all liability” to Anzaldua, Leibowitz, and Counsel

Financial, and severing all claims against Kmart into a
separate cause. The order recites that “[a]ll claims or causes
of action asserted by any party against Kmart Corporation”
in the original cause number or the severed cause which
were not expressly granted in the order were denied, and the
order resolved “all claims” against Kmart. That same day, by
separate order, the trial court granted Anzaldua's unopposed
motion to release her share of the funds held in the registry of
the court “as her share of the settlement funds.”

On March 22, 2010, the trial court issued an order granting
Leibowitz his requested relief. The temporary injunction
states in relevant part:

1. COUNSEL FINANCIAL SERVICES, L.L.C. (“CFS”)
has submitted itself to the jurisdiction of this Court, and
waived any objection to venue of this matter, by requesting
affirmative relief against Leibowitz in this court in Counsel
Financial Services, LLC's Plea in Intervention wherein it
seeks not only to enforce the Security Agreement (the
“Security Agreement”), but also invokes the jurisdiction of
this Court to take possession of property which is alleged
to belong to CFS pursuant to the terms of a judgment taken
November 25, 2008 by default in the case styled Counsel
Financial Services, LLC, v. David McQuade Leibowitz,
P.C. et al., Cause N0.2008-10002, in the Supreme Court of
the State of New York, New York in and for the County of
Erie, (“the Default Judgment”).

*3 ...

3. Leibowitz has shown a strong and substantial likelihood
that he will prevail on the merits of his Declaratory
Judgment Action and his action for damages. In particular,
Leibowitz has shown that there is a strong and substantial
likelihood that upon trial on the merits it will be established
that:

a. CFS has no right under the terms of the Security
Agreement to contact any Defendant, Attorney for
Defendant, and/or client, or any representative of any of
those parties, in any case handled by Leibowitz, because
such persons are “... not obligated with respect to any
collateral ...” owned by CFS. CFS has no right to any
contingency fees until they have matured, by judgment
or otherwise.

b. The negative covenants set out in paragraph 4(b) of
the Security Agreement constitute an unconscionable
interference with the attorney-client relationship in
abrogation of the duty of utmost fidelity owed by
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Leibowitz to his clients, and are unenforceable under
Texas Law as against public policy;

c. The right given to CFs under paragraph 6(c) of
the Security Agreement, to contact Defendants and
their attorneys in Leibowitz's cases and direct them to
pay funds to CFS requires a violation of the Texas
Disciplinary Rules of Professional Conduct in that
Leibowitz's clients have never consented to the release
of confidential information relating to the amount and
timing of their settlements;

d. Leibowitz has the right to offset any amounts that he may
owe to CFS against the amounts that CFS and its agents
owe him as a result of their wrongful conduct as shown
by the evidence presented;

e. CFS has no right to assert claims under the Default
Judgment until such time as the Judgment has been
finally domesticated in the State of Texas and all appeals
relating thereto are exhausted; and;

f. CFS has breached and defaulted under the terms of the
Security Agreement. Being in default under the Security
Agreement, CFS has excused any further performance
thereof by Leibowitz, and Leibowitz has shown a
probable right to collect damages proximately cause[d]
by such breach.

In order to protect the jurisdiction of this Court, prevent
CFs from rendering the declaratory relief sought by
Leibowitz ineffectual, and to preserve the status quo until
a trial on the merits can be had, IT IS ORDERED,
ADJUDGED]I,] AND DECREED as follows:

1. CFS, and its employees, agents, attorneys, and
those acting in concert with such people who have
actual knowledge of the terms of the Order are hereby
immediately ENJOINED and RESTRAINED from:

a. Enforcing or attempting to enforce the terms of
the Security Agreement, including but not limited to,
communicating to any third parties that Leibowitz is
in default of the Security Agreement and/or instructing
third persons/parties to pay any monies over to CFS;

b. Instituting and/or maintaining, or seeking affirmative
relief in an action in any other Texas State Court other
than the 370th Judicial Court of Hidalgo County, Texas
to enforce the terms of the Security Agreement, the

Default Judgment[,] and/or claiming an interest in the
proceeds of settlement of any of Leibowitz's cases;

*4 c. Pursuing any claim for recovery under the
Security Agreement in any Court other than the 370th
Judicial Court of Hidalgo County, Texas; and,

d. Attempting to levy, execute, or otherwise attempt to
collect on the Judgment issued in cause No.2008—-10002,
in the Supreme Court of State of New York, New York
in and for the County of Erie, styled Counsel Financial
Services, LLC, v. David McQuade Leibowitz, P.C. et al.
on November 25, 2008, unless and until:

i. the Default Judgment has been formally domesticated by
an order of a Texas Court of competent jurisdiction, and
all appeals relating thereto have been fully and finally
exhausted, and/or not otherwise superceded pursuant to
the Texas Uniform Enforcement of Foreign Judgments
Act, by this Court or otherwise; and/or,

ii. all just and lawful recoupments and offsets which
Leibowitz has to the amounts alleged to be owed under
the Default Judgment have been finally determined by
this Court.

Counsel Financial raises six issues on appeal: (1) the trial
court abused its discretion by enjoining enforcement of or
execution on the judgment domesticated in Bexar County
because Leibowitz failed to establish a probable right to
recover or probable, imminent, irreparable harm; (2) the trial
court exceeded its jurisdiction by granting the anti-execution
temporary injunction; (3) the trial court abused its discretion
by granting the anti-suit temporary injunction because it
does not come within any of the four bases recognized by
the Texas Supreme Court for anti-suit injunctions; (4) the
trial court exceeded its jurisdiction by granting the anti-suit
temporary injunction; (5) the trial court abused its discretion
by enjoining enforcement of Counsel Financial's rights under
the security agreement because Leibowitz failed to establish
a probable right to recover or probable, imminent, irreparable
harm; and (6) the temporary injunction is void because it fails
to specifically state why irreparable injury will occur if the
temporary injunction is not granted. For purposes of clarity,
we will address these issues out of order.

II. Standard of Review for Temporary Injunction
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A trial court has broad discretion in deciding whether to grant
or deny a temporary injunction. Butnaru v. Ford Motor Co.,
84 S.W.3d 198, 204 (Tex.2002). Appellate review is strictly
limited to evaluating whether there has been a clear abuse
of discretion. See id. The scope of review is limited to the
validity of the temporary injunction order. See Walling v.
Metcalfe, 863 S.W.2d 56, 58 (Tex.1993). We do not review
the merits of the underlying case. Davis v. Huey, 571 S.W.2d
859, 861 (Tex.1978). Instead, we determine whether there
has been an abuse of discretion by the trial court in granting
or denying the requested relief. /d. at 862. In making this
determination, we may not substitute our judgment for that
of the trial court unless its decision was so arbitrary that
it exceeded the bounds of reasonableness. See Butnaru, 84
S.W.3d at 204. We review the evidence in the light most
favorable to the order and indulge all reasonable inferences
in favor of the decision. See Davis, 571 S.W.2d at 862; City
of McAllen v. McAllen Police Officers Union, 221 S.W.3d
885, 893 (Tex.App.-Corpus Christi 2007, pet. denied). A trial
court does not abuse its discretion if it bases its decision on
conflicting evidence where evidence in the record reasonably
supports the trial court's decision. Davis, 571 S.W.2d at 862.

*5 The purpose of a temporary injunction is to preserve the
status quo until a trial on the merits. Butnaru, 84 S.W.3d at
204; Walling v. Metcalfe, 863 S.W.2d 56, 58 (Tex.1993). The
sole issue presented to a trial court at a temporary injunction
hearing is whether the applicant is entitled to preserve the
status quo pending trial on the merits. Butnaru, 84 S.W.3d
at 204; Davis v. Huey, 571 S.W.2d 859, 862 (Tex.1978).
The status quo is defined as the last, actual, peaceable, non-
contested status that preceded the pending controversy. In re
Newton, 146 S.W.3d 648, 651 (Tex.2004) (orig.proceeding);
Universal Health Servs., Inc. v. Thompson, 24 S.W.3d 570,
577 (Tex.App.-Austin 2000, no pet.).

A temporary injunction is an extraordinary remedy that
does not issue unless the applicant pleads and proves three
elements: (1) a cause of action, (2) a probable right to the
relief sought, and (3) a probable, imminent, and irreparable
injury in the interim. Butnaru, 84 S.W.3d at 204; Wilson N.
Jones Mem'l Hosp. v. Huff, 188 S.W.3d 215, 218 (Tex.App.-
Dallas 2003, pet. denied). A probable right of success on the
merits is shown by alleging a cause of action and introducing
evidence that tends to sustain it. Jennifer Yarto & DTRJ Invs.,
L.P v. Gilliland, 287 S.W.3d 83, 94 (Tex.App.-Corpus Christi
2009, no pet.).

III. Uniform Enforcement of Foreign Judgments Act

The United States Constitution requires each state to give
full faith and credit to the public acts, records, and judicial
proceedings of every other state. See U.S. Const. art. IV, §
1. Texas law provides two methods for enforcing a foreign
judgment. Charles Brown, L.L.P. v. Lanier Worldwide, Inc.,
124 S.W.3d 883, 902 (Tex.App.-Houston [14th Dist.] 2004,
no pet.). A judgment creditor may either bring a common
law action to enforce a judgment, see Tex. Civ. Prac. &
Rem.Code Ann. § 35.008 (West 2008), or the creditor may
enforce a foreign judgment under the Uniform Enforcement
of Foreign Judgments Act (“UEFJA”), as provided in chapter
35 of the Texas Civil Practice and Remedies Code. See id. §§
35.001-.008 (West 2008). The UEFJA provides a means by
which an authenticated copy of a foreign judgment may be
filed in a court of competent jurisdiction in Texas and become
enforceable as a Texas judgment. See Tex. Civ. Prac. &
Rem.Code Ann. § 35.003(c) (West 2008); see Walnut Equip.
Leasing Co. Inc. v. Wu, 920 S.W.2d 285, 286 (Tex.1996).

When a judgment creditor chooses to proceed under the
UEFJA, the filing of a foreign judgment is in the “nature
of both a plaintiff's original petition and a final judgment:
the filing initiates the enforcement proceeding, but it also
instantly creates a Texas judgment that is enforceable.”
Moncrief v. Harvey, 805 S.W.2d 20, 22 (Tex.App.-Dallas
1991, writ denied); see Wu, 920 S.W.2d at 286; Counsel Fin.
Servs., L.L.C., 311 S.W.3d at 50. A foreign judgment filed
under the UEFJA is treated in the same manner as a judgment
of the court in which the foreign judgment is filed. Tex. Civ.
Prac. & Rem.Code Ann. § 35.003(b) (West 2008).

*6 When a judgment creditor files an authenticated copy
of a foreign judgment under the UEFJA, he satisfies his
burden to present a prima facie case for enforcement of the
judgment; the burden then shifts to the judgment debtor to
prove the foreign judgment should not be given full faith
and credit. Jonsson v. Rand Racing, L.L.C., 270 S.W.3d 320,
323-24 (Tex.App.-Dallas 2008, no pet.); H. Heller & Co.
v. La—Pac. Corp., 209 S.W.3d 844, 849 (Tex.App.-Houston
[14th Dist] 2006, pet. denied). There are five well established
exceptions to the requirements of full faith and credit: (1) the
foreign judgment is interlocutory; (2) the foreign judgment
is subject to modification under the law of the rendering
state; (3) the rendering state court lacked jurisdiction; (4) the
foreign judgment was procured by extrinsic fraud; and (5)
the period to file a foreign judgment under the UEFJA had
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expired. Mindis Metals, Inc. v. Oilfield Motor & Control, Inc.,
132 S.W.3d 477, 484 (Tex.App.-Houston [14th Dist.] 2004,
pet. denied). A motion contesting enforcement of a foreign
judgment operates as a motion for new trial. Jonsson, 270
S.W.3d at 324. A trial court has broad discretion in this regard.
1d. The presumption of validity can only be overcome by clear
and convincing evidence to the contrary. Mindis Metals, Inc.,
132 S.W.3d at 484; Cash Register Sales & Servs. of Houston,
Inc. v. Copelco Capital, Inc., 62 S.W.3d 278, 281 (Tex.App.-
Houston [1st Dist.] 2001, no pet.).

Pursuant to section 35.003(c) of the UEFJA, such a foreign
judgment has “the same effect and is subject to the
same procedures, defenses, and proceedings for reopening,
vacating, staying, enforcing, or satisfying a judgment as
a judgment of the court in which it is filed.” Tex. Civ.
Prac. & Rem.Code Ann. § 35.003(c); Counsel Fin. Servs.,
L.L.C, 311 S.W.3d at 50. The UEFJA provision that a filed
foreign judgment is subject to the same procedures, defenses,
and proceedings for vacating a Texas judgment has been
interpreted as referring to “the procedural devices available
to vacate a Texas judgment.” Mindis Metals, Inc., 132 S.W.3d
at 484. “It cannot mean that the judgment can be vacated for
any reason sufficient to support a traditional motion for new
trial.” Id.

Further, in a collateral attack on a sister state's judgment, no
defense may be set up that goes to the merits of the original
controversy. Russo v. Dear, 105 S.W.3d 43, 46 (Tex.App.-
Dallas 2003, pet. denied). In Russo, the court opined that
it would be improper to raise a personal jurisdiction issue
in Texas when it had been fully and fairly litigated in the
foreign jurisdiction. /d. at 47. “The Texas court's scope of
inquiry is limited to whether questions of jurisdiction were
fully and fairly litigated and finally decided by a sister state,
and if so, personal jurisdiction may not be raised again in
the Texas court.” Id.; Jonsson, 270 S.W.3d at 327 (“After
considering the evidence, we conclude appellees provided
clear and convincing evidence to overcome the presumption
of validity that the California judgment should be given full
faith and credit in Texas. Because appellees established an
exception to the California court's jurisdiction, specifically
that service of process was inadequate under the California
service of process rules, the trial court did not misapply the
law to the established facts of this case.”); see also Diesel
Injection Sales & Serv. v. Diesel Heads & Parts Servs., No.
13-09-289-CV, 2010 Tex.App. LEXIS 2333, at 3-5,
2010 WL 1254605 (Tex.App.-Corpus Christi Apr.1, 2010, no
pet.) (mem.op.).

IV. Jurisdiction to Enjoin Execution

*7 Because jurisdiction is fundamental, we first address
Counsel Financial's claims in its second issue that the trial
court exceeded its jurisdiction by granting the anti-execution
temporary injunction.

In this case, the 370th District Court of Hidalgo County
enjoined execution on a judgment domesticated in the
285th District Court of Bexar County. A suit to enjoin the
enforcement of the judgment of a court other than the one
in which the action is brought is generally regarded as an
impermissible collateral attack on that judgment. Scott v.
Graham, 156 Tex. 97, 292 S.W.2d 324, 327 (Tex.1956); In
re Cantu, 961 S.W.2d 482, 486 (Tex.App.-Corpus Christi
1997, orig. proceeding); Butron v. Cantu, 960 S.W.2d 91, 94
(Tex.App.-Corpus Christi 1997, no pet.); McVeigh v. Lerner,
849 S.W.2d 911, 914 (Tex.App.-Houston [1st Dist.] 1993,
writ denied); Martin v. Stein, 649 S.W.2d 342, 345 (Tex.App.-
Fort Worth 1983, writ ref'd n.r.e.).

“Actions to stay proceedings in a suit shall be brought in
the county in which the suit is pending.” Tex. Civ. Prac. &
Rem.Code Ann. § 15.012 (West 2002). Actions to restrain
execution of a judgment based on invalidity of the judgment
or of the writ shall be brought in the county in which the
judgment was rendered.” Id . § 15.013 (West 2002). A suit to
enjoin enforcement of a judgment must be brought in the court
which rendered the judgment. See id. § 65.023 (West 1997);
Zuniga v. Wooster Ladder Co., 119 S.W.3d 856, 86061
(Tex.App.-San Antonio 2003, no pet.); McVeigh, 849 S.W.2d
at 915.

These provisions of the Texas Civil Practice and Remedies
Code control not just venue of this type of suit, but also
jurisdiction as well, so long as the judgment in question is
valid on its face. Hageman/Fritz, Byrne, Head & Harrison,
L.L.P.v. Luth, 150 S.W.3d 617, 629 (Tex.App.-Austin 2004,
no pet.); Butron, 960 S.W.2d at 95; Mcleigh, 849 S.W.2d
at 914. However, this jurisdictional limitation only applies
to a suit “attacking the judgment, questioning its validity, or
presenting defenses properly connected with the suit in which
it was rendered, and which should have been adjudicated
therein.” Zuniga., 119 S.W.3d at 860—-61; Kruegel v. Rawlins,
121 S.W. 216, 217 (Tex.Civ.App.-Dallas 1909), writ ref'd, 103
Tex. 86, 124 S.W. 419, 419-20 (Tex.1910); Realty Trust Co.
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Counsel Financial Services, L.L.C. v. Leibowitz, Not Reported in S.W.3d (2011)

v. Gabert, 40 S.W.2d 869, 869 (Tex.Civ.App.-Waco 1931, no
writ).

In determining the application of these statutes to the instant
case, we look to Leibowitz's live pleadings to see if he attacks
the judgment, questions its validity, or presents defenses
properly connected with the suit in which it was rendered and
which should have been adjudicated in that suit. See Zuniga,
119 S.W.3d at 860—61. In his pleadings, Leibowitz asserted
generally that the summary judgment was unenforceable.
Leibowitz's claims for affirmative relief concern, inter alia,
alleged breaches of the original promissory note and security
agreement, Counsel Financial's rights under the security
agreement, and Leibowitz's alleged rights to offset “any
amounts that he may owe under the Default Judgment and/
or the Security Agreement against the amounts that CFS and
its agents owe him as a result of their wrongful conduct as
described herein.” Leibowitz specifically asserts that:

*8 Leibowitz seeks the aid of this Court to put an
end to CFS's piecemeal attempts to wrongfully collect
the contested amounts due under the Note through the
enforcement of the Security Agreement, and to provide
a forum to allow Leibowitz to assert any offsets and/or
recoupment he may have to the collection of the amount
sought by CFS.

According to Leibowitz, “[a]ll of the claims raised by CFS

relate to the rights of the parties under the Security Agreement

and the Default Judgment.”

As stated previously, the New York judgment has been
domesticated in Texas pursuant to the UEFJA and is valid.
Leibowitz's claims in the instant suit necessarily challenge
that judgment and raise defenses that should have been
adjudicated in New York. See Russo, 105 S.W.3d at 46.
Thus, the underlying court lacked jurisdiction over the claims
pertaining to execution and enforcement of the judgment. We
sustain Counsel Financial's second issue.

Having so ruled, we need not address Counsel Financial's
first issue contending that the trial court abused its discretion
by enjoining enforcement of the judgment on grounds that
Leibowitz failed to establish a probable right to recover
or probable, imminent, irreparable harm. See Tex.R.App. P.
47.1,47.4. We likewise need not address Counsel Financial's
fifth issue, through which it asserts that the trial court abused
its discretion by enjoining enforcement of Counsel Financial's
rights under the security agreement because Leibowitz failed

to establish a probable right to recover or probable, imminent,

irreparable harm.” See id.

V. Voidness

By its sixth issue, Counsel Financial asserts that the temporary
injunction is void because it fails to specifically state why
irreparable injury will occur if the temporary injunction is
not granted. Rule 683 of the Texas Rules of Civil Procedure
states that every order granting an injunction must “set forth
the reasons for its issuance” and “be specific in its terms.”
Tex.R. Civ. P. 683. The Texas Supreme Court “interpret[s]
the Rule to require ... that the order set forth the reasons
why the court deems it proper to issue the writ to prevent
injury to the applicant in the interim; that is, the reasons
why the court believes the applicant's probable right will
be endangered if the writ does not issue.” Transp. Co. of
Tex. v. Robertson Transps., Inc., 152 Tex. 551, 261 S.W.2d
549, 553 (Tex.1953). Accordingly, the order must provide
a “detailed explanation of the reason for the injunction's
issuance.” Adust Video v. Nueces County, 996 S.W.2d 245,
249 (Tex.App.-Corpus Christi 1999, no pet.). The explanation
must include specific reasons and not merely conclusory
statements. Kotz v. Imperial Capital Bank, 319 S.W.3d 54,
56-57 (Tex.App.-San Antonio 2010, no pet.). Mere recitals
regarding harm are insufficient. See e.g., id. (holding that
an order stating that plaintiffs “will suffer irreparable injury
in their possession and use of the Subject Property in the
event that the requested injunctive relief is not granted, that
they have no adequate remedy at law, and that the requested
injunctive relief is necessary to preserve the status quo
pending final trial” to be insufficient); Indep. Capital Mgmt.,
L.L.C. v. Collins, 261 S.W.3d 792, 795-96 (Tex.App.-Dallas
2008, no pet.) (holding that an order that recited the required
elements for relief was conclusory and void); AutoNation,
Inc. v. Hatfield, 186 S.W.3d 576, 581 (Tex.App.-Houston
[14th Dist.] 2005, no pet.) (holding that the mere recital
of “irreparable harm” does not meet Rule 683's specificity
requirements); Monsanto Co. v. Davis, 25 S.W.3d 773, 788
(Tex.App.-Waco 2000, pet. dism'd w.0.j.) (concluding that a
temporary injunction order was insufficiently specific where
it stated that plaintiffs “will suffer probable injury”); Byrd
Ranch, Inc. v. Interwest Sav. Assoc., 717 S.W.2d 452, 453—
55 (Tex.App.-Fort Worth 1986, no writ) (concluding that
an order was insufficiently specific where it stated that the
plaintiff “will suffer irreparable harm for which it has no
adequate remedy at law”); Univ. Interscholastic League v.
Torres, 616 S.W.2d 355, 358 (Tex.Civ.App.-San Antonio
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1981, no writ) (same); Gen. Homes, Inc. v. Wingate Civic
Assoc., 616 SSW.2d 351, 353 (Tex.Civ.App.-Houston [14th
Dist.] 1981, no writ) (finding that a temporary injunction
order did not satisfy Rule 683 “because it only states the trial
court's conclusion that immediate and irreparable harm will
result if the injunction is not granted, with no specific reasons
supporting the conclusion”); Stoner v. Thompson, 553 S.W.2d
150, 151 (Tex.Civ.App.-Houston [1st Dist.] 1977, writ ref'd
n.r.e.) (finding a temporary injunction order insufficient under
Rule 683 and noting that “[t]he conclusion [in the order]
that the situation is harmful [to the plaintiff] is not a reason
why injury will be suffered if the interlocutory relief is not
ordered”).

*9 This requirement for specificity is mandatory and must
be strictly followed. InterFirst Bank San Felipe, N.A. v. Paz
Const. Co., 715 S.W.2d 640, 641 (Tex.1986); City of Corpus
Christi v. Friends of the Coliseum, 311 S.W.3d 706, 708—09
(Tex.App.-Corpus Christi 2010, no pet.); Monsanto Co., 25
S.W.3d at 788; Big D Props., Inc. v. Foster, 2 S.W.3d 21,
22-23 (Tex.App.-Fort Worth 1999, no pet.). If an order fails
to comply with these requirements, it is void and should be
dissolved. InterFirst Bank, 715 S.W.2d at 641; City of Corpus
Christi, 311 S.W.3d at 708; Monsanto Co., 25 S.W.3d at 788.

In the instant case, the injunction provides that if the relief
requested by Leibowitz is not granted:

a. CFS will continue to contact defense attorneys and
insurance companies in Leibowitz's cases and threaten
them with legal action if settlement monies are not
paid directly to CFS and such interference with the
settlement of Leibowitz's cases will cause irreparable
harm to Leibowitz and his clients;

b. CFS will continue to communicate to defense attorneys
and insurance companies in Leibowitz's cases that they
are required under the terms of the Security Agreement
to disclose confidential client information to CFS, when
they have no such duty, and such interference with the
settlement of Leibowitz's cases will cause irreparable
harm to Leibowitz and his clients;

c. CFS will continue to communicate to defense
attorneys and insurance companies in Leibowitz's
cases that payment to Leibowitz's clients will expose
the Defendants to liability to CFS, when no such
liability exists, and such interference with the settlement
of Leibowitz's cases will cause irreparable harm to
Leibowitz and his clients;

d. The continued interference by CFS in Leibowitz's cases
has caused, and will continue to cause, severe irreparable
harm to Leibowitz's business reputation, and impair his
ability to maintain his practice, the degree of which
is difficult to calculate and for which damages are no
substitute; and

e. CFS will continue to do all the foregoing, during the
pendency of this case, which will render the declaratory
relief entered in this case ineffectual to protect Leibowitz
and his clients.

The injunction further specifically states that if not granted,
Counsel Financial will “continue to file numerous actions

2 ¢

against Leibowitz,” “continue the wrongful multiplication of
proceedings with the intent to thwart this Court's jurisdiction,
causing havoc and a waste of valuable judicial resources,”
“continue to harass and force Leibowitz and his clients, to
their great personal and financial burden, and detriment, of
having to defend themselves against vexatious proceedings,
and the resulting disruption of the judicial process, risking
the loss of his right to proceed to trial in Hidalgo County,”
“continue to attempt to prevent Leibowitz from fulfilling his
contractual and legal obligations to his clients,” and “alter the
status quo and cause a miscarriage of justice.”

*10 We conclude this language complies with the
requirements of Rule 683 because it provides specific
reasons why irreparable injury will result in the absence
of a temporary injunction. The trial court has set forth
underlying facts to support its finding that irreparable injury
will occur. See, e.g., Robertson Transps., 261 S.W.2d at
553 (concluding that an injunction was sufficiently specific
where it stated that the defendant “would interfere with the
markets established by the plaintiffs and would probably
divert freight tonnage and revenue from the plaintiff” and
“that such interference with customers and markets and
diversion of freight tonnage and revenues would result in
irreparable and inestimable damage to the plaintiffs”); JAC,
Ltd. v. Bell Helicopter Textron, Inc., 160 S.W.3d 191, 200
(Tex.App.-Fort Worth 2005, no pet.) (concluding that an
injunction set forth sufficient reasons for its issuance where
it explicitly stated that the defendants had data entitled to
trade secret protection and were using that data to compete
with the plaintiff and the defendants' product would be priced
lower than the plaintiff's which would lead to “incalculable
loss of business goodwill”); Khaledi v. H.K. Global Trading,
Ltd., 126 S.W.3d 273, 280 (Tex.App.—San Antonio 2003, no
pet.) (concluding that an injunction was sufficiently specific
where it stated that a business partner's actions prevented
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other parties “from realizing the significant loan values” in
specified properties and significantly impaired their ability
to pay amounts owed under a promissory note and that their
business plan and ability to obtain financing on properties
were “adversely affected in a way that cannot be effectively
measured in dollars”).

Accordingly, we overrule Counsel Financial's sixth issue.

IV. Anti—Suit Injunction

By its third and fourth issues, Counsel Financial attacks
the anti-suit aspect of the trial court's temporary injunction.
Texas courts have the power, through anti-suit injunctions,
to prevent persons from proceeding with litigation filed in
other state courts. Gannon v. Payne, 706 S.W.2d 304, 305
(Tex.1986); London Mkt. Insurers v. Am. Home Assur. Co.,
95 S.W.3d 702, 706 (Tex.App.-Corpus Christi 2003, no pet.).
When a suit is filed in a court of competent jurisdiction, that
court is entitled to proceed to judgment and may protect its
jurisdiction by enjoining the parties to a suit subsequently
filed in another court of this state. Gannon, 706 S.W.2d at
305-06. However, this equitable power is to be exercised
sparingly, and only in very special circumstances. London
Mkt., 95 S.W.3d at 706. The party seeking the injunction
has the burden to show that a clear equity demands the
injunction. /d. The applicant must demonstrate the potential
for an irreparable miscarriage of justice in order to obtain
the anti-suit injunction. Id. “There are no precise guidelines
for judging the propriety of an anti-suit injunction; the
circumstances of each situation must be carefully examined
to determine whether the injunction is necessary to prevent
an irreparable miscarriage of justice.” See AVCO Corp. v.
Interstate Sw., Ltd., 145 S.W.3d 257, 262 (Tex.App.-Houston
[14th Dist.] 2004, no pet.) (citing Gannon, 706 S.W.2d at
307).

*11 An anti-suit injunction is appropriate in four instances:
(1) to address a threat to the court's jurisdiction; (2) to prevent
the evasion of important public policy; (3) to prevent a
multiplicity of suits; or (4) to protect a party from vexatious
or harassing litigation. Gonzalez v. Reliant Energy, Inc., 159
S.W.3d 615, 623 (Tex.2005) (citing Golden Rule Ins. Co.
v. Harper, 925 S.W.2d 649, 651 (Tex.1996)). In addition to
meeting the requirements necessary to obtain an anti-suit
injunction, the traditional prerequisites to injunctive relief
must be met by a party seeking an anti-suit injunction. Cascos
v. Cameron County Atty. (In re Cascos), 319 S.W.3d 205, 221

(Tex.App.-Corpus Christi 2010, no pet.) (combined appeal &
orig. proceeding); see Yarto, 287 S.W.3d at 88 n. 8 (collecting
cases).

In reviewing the issuance of a temporary anti-suit injunction,
we utilize an abuse of discretion standard. Christensen v.
Integrity Ins. Co., 719 S.W.2d 161, 163 (Tex.1986); AVCO
Corp., 145 S.W.3d at 262. A trial court abuses its discretion if
its decision is “arbitrary, unreasonable, and without reference
to guiding principles.” Am. Int'l Specialty Lines Ins. Co. v.
Triton Energy Ltd., 52 S.W.3d 337, 339 (Tex.App.-Dallas
2001, pet. dism'd w.0.j .) (quoting Goode v. Shoukfeh, 943
S.W.2d 441, 446 (Tex.1997)). In reviewing the trial court's
order, we draw inferences from the evidence in the manner
most favorable to the trial court's ruling. Ortiz v. Legal
Concierge, Inc., 263 S.W.3d 385, 390 (Tex.App.-Dallas 2008,
pet. denied).

By its fourth issue, Counsel Financial asserts that the trial
court lacked jurisdiction to issue an anti-suit injunction. We
disagree. Texas state courts have the power to restrain persons
from proceeding with suits filed in other courts of this state
by granting an “anti-suit injunction,” abating proceedings
in a second forum. Gannon, 706 S.W.2d at 305; Henry v.
McMichael (In re Henry), 274 S.W.3d 185, 189 (Tex.App.-
Houston [1st Dist.] 2008, pet. denied) (combined appeal &
orig. proceeding). In applying Counsel Financial's logic, no
trial court would be able to obtain subject matter jurisdiction
to enjoin another court from litigating a matter unless the
enjoined court agreed to be enjoined. This contention is not
supported by case law on anti-suit injunctions. See Harper,
925 S.W.2d at 651; Christensen, 719 S.W.2d at 163; Gannon,
706 S.W.2d at 305; see also Graybar Elec. Co. v. Gonzalez
(In re Graybar Elec. Co.), Nos. 13—08-00073—CV, 13-08—
00294-CV, 13-08-00333-CV, & 13-08-00341-CV, 2008
Tex.App. LEXIS 6868, at ¥20,2008 WL 3970865 (Tex.App.-
Corpus Christi Aug. 26, 2008, no pet.) (combined appeal &
orig. proceeding) (mem.op.). We overrule Counsel Financial's
fourth issue.

In its third issue, Counsel Financial contends the trial court
abused its discretion by granting the anti-suit temporary
injunction because it does not come within any of the four
bases recognized by the Texas Supreme Court for anti-suit
injunctions. The trial court's order states, in relevant part:

*12 4. The Court also finds that Leibowitz has established
the existence of very special circumstances and the
potential for an irreparable miscarriage of justice to warrant
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Counsel Financial Services, L.L.C. v. Leibowitz, Not Reported in S.W.3d (2011)

an anti-suit injunction, CFS has demonstrated that, if
unrestrained, CFS will:

a. continue to file numerous actions against Leibowitz in
all the cases in which they believe Leibowitz to have an
interest and raise claims identical to claims in this case;

b. continue the wrongful multiplication of proceedings with
the intent to thwart this Court's jurisdiction, causing
havoc and a waste of valuable judicial resources;

c. continue to harass and force Leibowitz and his clients, to
their great personal and financial burden, and detriment,
of having to defend themselves against vexatious
proceedings, and the resulting disruption of the judicial
process, risking the loss of his right to proceed to trial in
Hidalgo County;

d. continue to attempt to prevent Leibowitz from fulfilling
his contractual and legal obligations to his clients; and

e. alter the status quo and cause a miscarriage of justice.
The trial court's order invokes all four rationales for anti-
suit injunctions. Drawing inferences from the evidence in
the manner most favorable to the trial court's ruling, we
nevertheless conclude that the facts underlying this case do
not illustrate the “very special circumstances” and the “clear
equity” required for issuance of the injunction. London Mkt.,
95 S.W.3d at 706.

The injunction states that Counsel Financial's interpleader
was filed with the “intent to thwart this Court's jurisdiction”
and that if the injunction was not issued, Leibowitz would
be “risking the loss of his right to proceed to trial in Hidalgo
County.” While an anti-suit injunction may be issued to
protect the court's jurisdiction, in the instant case, the trial
court actually lacked jurisdiction over the claims pertaining
to enforcement of the judgment. Thus, the order was not
necessary to prevent a threat to the court's jurisdiction.

The anti-suit injunction also contains language suggesting
that it was necessary to prevent the evasion of important
public policy because Counsel Financial's intervention was
“causing havoc and a waste of valuable judicial resources”
and “the resulting disruption of the judicial process.”
However, as stated previously, the judicial process anticipates
that issues regarding the enforcement of a judgment are
devoted to the court issuing the judgment. Because the
underlying court lacks jurisdiction over the enforcement
issues—and the Bexar County court has that jurisdiction—we

conclude that the injunction was not necessary to protect the
judicial process.

The temporary injunction also recites that it is necessary to
prevent a multiplicity of suits. We note that first, Counsel
Financial was not instituting new legal proceedings but was
instead intervening in existing litigation. Second, Leibowitz
has not pointed out any case prohibiting a judgment creditor
from intervening in an ongoing action to collect a debt.
Typically, the multiplicity argument supports issuance of an
anti-suit injunction when a party files numerous lawsuits to
re-litigate issues in different courts. AVCO Corp., 145 S.W.3d
at 266.

*13 Finally, the injunction recites that it was necessary
because of the vexatious and harassing nature of Counsel
Financial's intervention. Texas cases that have approved
injunctive relief to protect a party from vexatious or harassing
litigation have done so based on evidence that a multiplicity of
suits had been filed or on other evidence of harassment. See,
e.g., Nguyen v. Intertex, Inc., 93 S.W.3d 288, 299 (Tex.App.-
Houston [14th Dist.] 2002, no pet.) (concluding that an anti-
suit injunction was warranted where appellant filed at least
five lawsuits relating to the same judgment); Chandler v.
Chandler, 991 S.W.2d 367, 403 (Tex.App.-El Paso 1999, pet.
denied) (concluding that an anti-suit injunction was warranted
where appellant filed ten lawsuits attempting to relitigate
matters which had been resolved against him and finding
that the continuous barrage of lawsuits against appellant's
former wife and all attorneys involved in case was vexatious
and meant to harass); In re Estate of Dilasky, 972 S.W.2d at
767-68 (concluding that an anti-suit injunction was warranted
where appellant filed at least seven lawsuits attempting to re-
litigate same or similar issues); In re Johnson, 961 S.W.2d
478,482 (Tex.App.-Corpus Christi 1997, no pet.) (concluding
that an anti-suit injunction was warranted to protect the
prevailing party from the continued issuance of temporary
orders blocking enforcement of a judgment). Our review of
cases deeming litigation “vexatious and harassing” leads us to
conclude there is no justification for injunctive relief on that
ground based on the specific facts and pleadings herein. Cf. In
re Johnson, 961 S.W.2d 478, 482 (Tex.App.-Corpus Christi
1997, orig. proceeding) (“In the present case, the continued
issuance of temporary orders blocking the enforcement of
Butron's judgment against Cantu threatens the jurisdiction of
the 138th District Court, as well as this Court's authority to
settle the validity of that judgment on appeal. It has created a
multiplicity of suits and has prevented Butron from obtaining
satisfaction of his judgment. Accordingly, we conclude that
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an injunction from this Court is appropriate to protect Butron
from further harassment of this nature.”).

In sum, we find no evidence in the record showing that the
anti-suit injunction was appropriate to prevent a multiplicity
of lawsuits, to provide protection from vexatious or harassing
litigation, or to prevent a threat to the court's jurisdiction or
the evasion of important public policy. We sustain Counsel
Financial's third issue and hold that the trial court abused its
discretion by issuing the anti-suit injunction.

VII. Conclusion

Regarding the anti-execution component of the injunction,
the issues initially decided by the New York judgment and

Footnotes

which Liebowitz and Counsel Financial litigated in Bexar
County, and then appealed through the San Antonio Court of
Appeals to the Texas Supreme Court, are final, enforceable,
and immune from collateral attack. Accordingly, the trial
court lacked jurisdiction to entertain Leibowitz's pleas to
enjoin execution and enforcement of those prior decisions.
Regarding the anti-suit component of the injunction, the trial
court's order was not void, but it erred in its analysis regarding
the application of the facts to the four bases for issuance of
an injunction. Accordingly, we reverse the trial court's order
granting the temporary injunction and remand this case to the
trial court for further action in accordance with this opinion.

All Citations

Not Reported in S.W.3d, 2011 WL 2652158

1 The Honorable Linda Reyna Yafiez, former Justice of this Court, heard this case at oral argument but did not participate
in this opinion because her term of office expired on December 31, 2010. See Tex.R.App. P. 41.1(a). She was replaced

on panel by Chief Justice Rogelio Valdez.

2 By separate appeal arising from the same trial court proceedings, Counsel Financial sought to challenge an order of the
trial court denying Counsel Financial's motion to transfer venue. By opinion issued this same date, the Court dismissed
that appeal for want of jurisdiction. See Counsel Fin. Servs., L.L.C. v. Leibowitz, No. 13-10-00693—-CV, 2011 Tex.App.
LEXIS, *—— (Tex.App.-Corpus Christi June 30, 2011, no pet. h.) (mem.op.). This Court also previously denied an original
proceeding arising from this same lawsuit. See In re Counsel Fin. Servs., L.L.C., No. 13-10-00157—-CV, 2010 Tex.App.
LEXIS 3112, at ——1-3, 2010 WL 1718878 (Tex.App.-Corpus Christi Apr.27, 2010, orig. proceeding) (per curiam mem.
op.) (denying petition for writ of mandamus pertaining to venue on grounds of ripeness).

3 Neither party has briefed the issue regarding whether such an agreement violates rule 5.04 of the Texas Disciplinary
Rules of Professional Conduct, and accordingly, this opinion does not address that issue. See Tex. Disciplinary R. Prof'
| Conduct 5.04(a), reprinted in Tex. Gov't Code Ann., tit. 2, subtit. G, app. A (West Supp.2010) (providing generally that
“[a] lawyer or law firm shall not share or promise to share legal fees with a non-lawyer”).

4 The specific proceedings underlying the rendition of judgment in that case are detailed by the San Antonio Court of
Appeals in Counsel Financial Services, L.L.C., v. Leibowitz, P.C., 31 S.W.3d 45 (Tex.App.-San Antonio 2010, pet. denied).
5 To show a probable right of recovery, an applicant need not establish that it will finally prevail in the litigation, but it must,

at the very least, present some evidence that, under the applicable rules of law, tends to support its cause of action.
Camp v. Shannon, 162 Tex. 515, 348 S.W.2d 517, 519 (Tex.1961); INEOS Group Ltd. v. Chevron Phillips Chem. Co., LP,
312 S.W.3d 843, 848 (Tex.App.-Houston [1st Dist.] 2009, no pet.); IAC, Ltd. v. Bell Helicopter Textron, Inc., 160 S.W.3d
191, 197 (Tex.App.-Fort Worth 2005, no pet.). A party proves irreparable injury for injunction purposes by proving that
damages would not adequately compensate the injured party or cannot be measured by any certain pecuniary standard.
Butnaru v. Ford Motor Co., 84 S.W.3d 198, 204 (Tex.2002); Frequent Flyer Depot, Inc. v. Am. Airlines, Inc., 281 S.W.3d
215, 227 (Tex.App.-Fort Worth 2009, pet. denied). However, an injunction is not proper when the claimed injury is merely
speculative. Frequent Flyer Depot, Inc., 281 S.W.3d at 228-29; Matrix Network, Inc. v. Ginn, 211 S.W.3d 944, 947-948
(Tex.App.-Dallas 2007, no pet.); Fox v. Tropical Warehouses, Inc., 121 S.W.3d 853, 861 (Tex.App.-Fort Worth 2003, no
pet.); Jordan v. Landry's Seafood Rest. Inc., 89 S.W.3d 737, 742 (Tex.App.-Houston [1st Dist.] 2002, pet. denied) (op. on
reh'g). The party applying for a temporary injunction has the burden of production, which is the burden of offering some
evidence that establishes the requisite elements of a temporary injunction. See, e.g., N. Cypress Med. Ctr. Operating Co.
v. St. Laurent, 296 S.W.3d 171, 175, 177 (Tex.App.-Houston [14th Dist.] 2009, no pet.); Marketshare Telecom, L.L.C.
v. Ericsson, Inc., 198 S.W.3d 908, 925 (Tex.App.-Dallas 2006, no pet.); Dallas Anesthesiology Assocs., P.A. v. Tex.
Anesthesia Group, P.A., 190 S.W.3d 891, 897 (Tex.App.-Dallas 2006, no pet.).
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DECLARATION OF ADAM SINN

I, ADAM SINN, declare under penalty of perjury:

1. My name is Adam Sinn. [ am over 18 years of age, of sound mind and am capable
of making this declaration. The following facts are true and correct and based on my own personal
knowledge.

2. I indirectly own and direct the operations of both Raiden Commodities, L.P., now
known as Aspire Power Ventures, LP (“Raiden”) and Aspire Commodities, L.P., (“Aspire”)
(collectively “Movants”) the entities identified in the action styled Patrick A.P DeMan v. Raiden
Commodities, L.P. and Aspire Commodities, L.P., Cause No. 2019-79857, in the 61% Judicial
District Court of Harris County, Texas and the related action in the same court styled Patrick A.P.
DeMan, v. Electric Reliability Council of Texas, Inc., Cause No. 2019-79857C.

3. On May 7, 2018, Patrick DeMan (“DeMan”) filed a motion for summary judgment
in cause number DAC2016-2144 in the Commonwealth of Puerto Rico, seeking payment to him
of the gross amount of just over $690,000 in allegedly unpaid wages.

4, On December 27, 2018, the Puerto Rico court entered the Partial Judgment in Mr.
DeMan’s favor, finding that the gross amount represented unpaid wages.

5. On November 1, 2019, Patrick DeMan filed in this Court an action to domesticate
the Partial Judgment. Movants then filed a motion to vacate the domesticated judgment, and in the
alternative, requested clarification from the Court regarding the nature of any required payment to
DeMan.

6. On January 9, 2020, Movants and I caused to be deposited in the Puerto Rico court’s
registry the net amount of wages ($439,868.19) and attorneys’ fees ($93,264.34), which represents

the gross amount of the judgment at issue, minus federal and state taxes applicable to wages, which

DECLARATION OF ADAM SINN



I understand the law requires be withheld from the subject wages. Movants notified the Puerto
Rico court and DeMan prior to the deposit of those amounts and the calculation of the federal and
state taxes withheld. DeMan did not object to the proposed deposit and withholdings prior to such
being made, only after, likely to create confusion and increase litigation costs associated with the
collection of the judgment.

7. In May 2020, Movants and I caused to be deposited and paid to the Puerto Rico and
federal tax authorities $269,506.49 which I understand represented income tax liabilities and
withholdings applicable to the Partial Judgment.

8. On August 14, 2020, Movants and I further caused to be deposited with the Puerto
Rico court registry post-judgment interest in the amount of $47,434.45.

9. In September 2020, Movants and I further caused to be deposited with the proper
taxing authorities $10,362.71, which I understand represented tax liabilities and withholdings
applicable to the Puerto Rico court attorneys’ fees award.

10. On September 28, 2020, Movants and I further caused to be deposited with the
Puerto Rico court registry an additional $294,257.80, which I understand represented the balance
of the gross amount of the Partial Judgment and post-judgment interest not already in the registry
of the Puerto Rico court. At that time, Movants requested that the Puerto Rico court determine
how much of the gross amount of the Partial Judgment Mr. DeMan is entitled to, order Mr. DeMan
to withdraw such amount, allow Movants to withdraw any excess amount, and declare the Partial
Judgment satisfied.

11. I understand that DeMan has not attempted to obtain the funds that have been

deposited in the Puerto Rico court registry.
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Executed this 16" day of October, 2020 in Harris County, Texas

%

Adam Sinn
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9/23/2020 1:32 PM
Marilyn Burgess - District Clerk Harris County

CAUSE NO. 2019-79857C o ool Ao
Filed: 9/23/2020 1:32 PM

PATRICK A.P. DE MAN, GARNISHOR IN THE DISTRICT COURT

VS. 61ST JUDICIAL DISTRICT
ELECTRIC RELIABILITY COUNCIL OF
TEXAS INC., GARNISHEE

RAIDEN COMMODITIES, L.P. AND
ASPIRE COMMODITIES, L.P.
DEFENDANTS

N LI LD LD LD LD LN W LOD LD

HARRIS COUNTY, TEXAS

NOTICE OF GARNISHMENT

TO: RAIDEN COMMODITIES, L.P. AND ASPIRE COMMODITIES, L P. BY SERVING ITS
ATTORNEY OF RECORD, BENJAMIN T. PENDROFF OF BARNES & THORNBURG LLP,
2121 N. PEARL ST., SUITE 700, DALLAS, TEXAS 75201; PH: 214-258-4200; FAX: 214-
258-4199; EMAIL: bpendroff@btlaw.com.

You are hereby notified that certain properties alleged to be owned by you have been
garnished. [f you claim any rights in such property, you are advised:

"YOU HAVE A RIGHT TO REGAIN POSSESSION OF THE PROPERTY BY FILING A
REPLEVY BOND. YOU HAVE A RIGHT TO SEEK TO RETAIN POSSESSION OF THE
PROPERTY BY FILING WITH THE COURT A MOTION TO DISSOLVE THIS WRIT."

RESPECTFULLY SUBMITTED
PATTERSON, BOYD & LOWERY, P.C.

BY: /s/ Richard L. Fason
WILLIAM C. BOYD
T/B/A 02779000
Email: whoyd@pattersonboyd.com
RICHARD L. FASON
T/B/A 00797935
Email: rfason@pattersonboyd.com
2101 Louisiana St.
Houston, Texas 77002
Phone: 713-222-0351
Fax: 713-759-0642
Attorneys for Plaintiff,
PATRICK A.P. DE MAN

6981.53917




CERTIFICATE OF SERVICE

| certify that a true copy of the foregoing has been forwarded by E-service on the 23RD day
of September, 2020, enclosed in a wrapper properly addressed to:

Benjamin T. Pendroff

Barnes & Thornburg LLP

Email: bpendroff@btlaw.com
/s/ Richard L. Fason
RICHARD L. FASON
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CAUSE NO. 2012-78857C

PATRICK A.P. DE MAN, GARNISHOR IN THE DISTRICT COURT

V8.

§
§
§
§
ELECTRIC RELIABILITY COUNCIL OF § 615T JUDICIAL DISTRICT
TEXAS, INC., GARNISHEE §

8
RAIDEN COMMODITIES, L.P. and §
ASPIRE COMMODITIES L.P., §

§

DEFENDANTS HARRIS COUNTY, TEXAS

APPLICATION FOR WRIT OF GARNISHMENT AFTER JUDGMENT

TO SAID HONORABLE COURT:

PATRICK A.P. DE MAN, Plaintiff and Garnishor does hereby apply for issuance of
Writ of Gamishment after judgment to be served upon Garnishee, ELECTRIC
RELIABILITY COUNCIL OF TEXAS, INC., a Texas corporation, whose registered agent,
Bill Magness, may be served with writ at the principal place of business of the corporation,
7620 Metro Center Dr., Austin, Texas 78744-1613 and wouid show:

1.

Garnishor has a valid, subsisting judgment against Defendants RAIDEN
COMMODITIES, L.P. and ASPIRE COMMODITIES L.P. in the Judgment amount of
$690,847.00 plus attorney's fee of $103,627.05 plus cost of court in Cause Number 2018-
79857, DISTRICT COURT, 61t .JUDICIAL DISTRICT, HARRIS COUNTY, TEXAS.
Theré is due on the judgment the full amount. Garnishor has reason 1o believe and does
believe that Garnishee has property belonging :EO Defendant or is indebied to Defendant
Within Garnishor's knowledge, Defend'ant does not possess property within the state that
is subject to execution and that is sufficient to satisfy the judgment. The garnishment is

not sued out to injure either of the Defendants or Garnishee.

9/2/2020 1:30 PM




2.

Plaintiff is entitled to the issuance of a Writ of Garnishment on the grounds stated in
the attached affidavit, which is incorporated into and made a part of this applicalion as
though set out in full. Plaintiff aiso seeks reasonable and necessary aftorney’s fees of at
least $1,000.00 for prosecution of this Writ of Garnishment.

WHEREFORE, Garnishor prays that Writ of Garnishment be issued directed o
Garnishes; that Defendants be served with a copy of the Writ of Garnishment, this
application and the accompanying affidavit; that Gamishor be granted judgment against
Garnishee for the full ameunt of the above iudgment, plus interest and cost of court as the
amount of Garnishor's judgment against Defendants for attorney's fees and for all

additional relief to which Garnishor is entiiled.

RESPECTFULLY SUBMITTED
PATTERSON, BOYD & LOWERY, P.C.

_—

e e

PR
s
P

BY: T
WILLIAM C. BOYD
T/B/A 02779000
Emalil; wboyd@pattersonboyd.com
RICHARD L. FASON
T/B/A 00797935
Email: sshoyd@pattersonboyd.com
2101 Louisiana St
Housion, Texas 77002
Fhone: 713-222-0351
Fax: 713-759-0647
Attorneys for Garnishor,
PATRICK A.P. DE MAN, GARNISHOR




CAUSE NO, 2018-79857C

PATRICK A.P. DE MAN, GARNISHOR IN THE DISTRICT COURT

VS,

§
§
§
§
ELECTRIC RELIABILITY COUNCIL OF 8 615T JUDICIAL DISTRICDT
TEXAS, INC., GARNISHEE §

§
RAIDEN COMMODITIES, L.P. and §
ASPIRE COMMODITIES L.P., §

§

DEFENDANTS HARRIS COUNTY, TEXAS

AFFIDAVIT FOR WRIT OF GARNISHMENT AFTER JUDGWVIENT

THESTATEOFTEXAS §

COUNTY OF HARRIS §

BEFORE ME, the undersigned authority on this day personally appearad WILLIAM

C. BOYD, who, after presenting government issued identification and being by me duly

sworn on cath stated:

‘I 'am the duly authorized agent for Garnishor, PATRICK A.P. DE MAN. | have
personal knowledge of the facts stated in this affidavit, and they are frus and
correct: | am authorized to make this affidavit and applicaticn for a Writ of
Garnishment,

Garnishor owns a judgment against Defendants, RAIDEN COMMODITIES, L.F.
and ASPIRE COMMODITIES L.P.. The judgment was rendered on November 1,
2019, in the 2019-79857, 615 JUDICIAL DISTRICT, DISTRICT COURT, HARRIS
COUNTY, TEXAS. The judgment is valid, subsisting, and a supersedeas bond
has not been approved and filed to suspend exscution of the judgment. The full
amount of the judgment, in the Judgment amount of $680,847.0C plus aftorney's
fee of $103,627.05 plus cost of court with interest at the statutory rate of 5.5% per
annum.”




“Within my knowledge, Defendants do
is subject to execution and that is
garnishment is not sued outto inj

not possess property within this state that
sufficient o satisfy the judgment. This
ure either of Defendants or Garnishes.

| have reason to befieve, and do bslieve, that Garnishee, ELECTRIC
RELIABILITY COUNCIL OF TEXAS, INC,, has p

roperty or sffects belonging to - -
Defendants or is indebted 1o Defendants.”

T A

WILLIAM C, BOYD

SIGNED AND SWORN to before me on the jf’?’ D o September, 2020 to certify
which wiiness my hand and seaj of office.
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Patrick A.P. De Man INTEEDISTRICT COURT OF

HARRIS COUNTY, TEXAS

Raiden Commodities, L P, and

TUDICIAL DISTRICT
Aspire Commodities, LP.

O LD WD Lo Lo L0020 LoD OO0

NOTICE OF FILING OF FOREIGN JUDGMENT

TO: RAIDEN COMMODITIES, L.P., AND ASPIRE COMMODITIES, L.P.

You are hereby notified that on November 1, 2019, Patrick AP, De Man by and through
his attomey of record, Chris Reynolds, filed with the court and under the case style shown above
an authenticated copy of 2 judgment for domestcation under the Uniform Enforcement of
Foreign Judgmaents Act.

The judgment was rendered on December 27, 2018, in a case styled Pairick A.F. De Man,
et al v. Adam C. Sinn, ef al., filed as civil number D AC2016-2144 (701) in the Commonwealth

of Puerto Rico Trial Court, Superior Court of Bayamén, and awarded Patrick A P. De Man the

amount of $690,847.00.in the judgment amouxnt, plus $103,627.05 in attorney’s fees, against the

judgment debtors named below:
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Raiden Commodities, LD,
1302 Waugh Drive #539,
Houston, Texas 77019

and

Aspire Commodities, L.P.
1302 Waugh Drive #539,
Houston, Texas 770191

The name and address of the judgment creditor is:
Patrick AP De Man
URB Sabanera Dorado

544 Comedor del Bosque
Dorado, PR 00646

The name and address of the judgment creditor’s atforney in Texas is:

Chris Reynolds

Reynolds Frizzell LLP

1100 Louisiana Street, Suite 3500
Houston, Texas 77002

(713) 485-7200 Telephone

(713) 485-7250 Facgimile

! Raiden Comnmodities, L.P., and Aspire Commodities, L.P., are also being served this notice af the
following addresses: :

200 Dorado Beach Dr,, Ste. 3232
Doradoe, PR 00646 USA

cfo XB Carton PLLC
7800 Dallas Parkway, Sutte 360
Plane, Texas 75024

cfo KB Carlton PLLC
2500 Dailas Plowy, Suite 501
Plano, TX 75093 USA
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Respectfully submitted,
REVNOLDS FRIZZELL LLP

By: _// Chris Reynolds
Chris Reynolds
Texas Bar No, 16301200
Matthew Sheehan
Texas Bar No. 241068381
1100 Louisiana Street, Suite 3500
Honston, Texag 77002
Telephone: (713) 485-7200
Fecsimile: (713) 485-7250
creynolds@reynoldsfrizzell.com
msheehan@reynoldsirizzell.com

ATTORNEYS FOR ‘
PATRICK A.P. DE MAN




I, Marilyn Burgess, District Clerk of Harris
County, Texas certify that this is a true and
correct copy of the original record filed and or
recorded in my office, electronically cr hard
copy, as it appears on this date,

Witness my official hand and seal of office
this November 6. 2019

Certified Document Number: 8789695] Total Papes: 3

et Beg

Marilyn Burgess, DISTRICT CLERK.
HARRIS COUNTY, TEXAS

In aceordance with Texas Government Code 406,013 electronically transmitied authenticated
documents are valid. If there is a question regarding the validity of this document and or seal
please e-mail support@hedistrictelerk.com ’ '




COMMONWEALTH OF PUERTCG RICO
GENERAL COURT OF JUSTICE
COURT OF FIRST INSTANCE
SUPERIOR COURT OF BAYAMON

PATRICK AP, DEMAN, st als CIVIL NO.: D AC2016-2144 (701)
Plaintiffs,
' RE:
'

BRREACH OF FIDUCIARY DUTY; BREACH

ADANM (. SINN, et als, OF LIMITED LIARILITY COMPANY
CONTRACT; DAMAGES; BAD FAITH AND

Defendants. MALICE; BAD FAITH IN-CONTRACTING;
UNTUST ENRICHMENT
CERTIFICATR

COMMONWEALTH OF PUERTO RICO
CITY OF BAYAMON

1, ANDINO OLGUiN ARROYO, Superior Court Judge of the Commonwealth of
Puerto Rico, in and for the City of Bayamén, do hereby certify that the foregomg attestation and
certificate of Laura . Santa Sdnchez, Bsq., is in due form of law, and that seid Lamra 1. Santa
Sénchez, Bsq., 18 now, and at the time of making said certificate and attestation, was the Clerk.of
the Superior Court of the City of Bayamdn, Puerto Rico; that she is the proper officer to make
sach certificate and attestation; that her signature, whether mamual or electronic, thereto is
gemuine, and that as snch Clerk of the Superior Court of the City of Bayamdn, she is the sole
custodian of papers, documents, records, and seal perfaining to said Court.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the Seel of

said Couzt at my offiee in the City of Bayamén, in the Commonwealth of Puerto Rico, on
October 10, 2019,

/ e
TS
L. A

Supérior Cotirt fadge ‘;/

Court of Pirsﬂnstaﬁce the Citv of Bayamon
Commonwealth of Puerto Rico




N2

COMMONWEALTH OF PUERTO RICO

A

T
SR Hamsnal

Puerte Rico, it and for the City of Bayamén, do hereby certify that the Honordble .Judgs
ANDINO OLGUIN ARROYO, whose genuine signature, whether. maunal or electronic,

-appears on the foregoing certificate is. now, and was at the fime of signing said certificate, the

Judge of the Superior Court of the City of Bayamdn, Puerto Rico, duly commissiened zzd
qualified 1n accordance with the laws of the Componwedlth of Puerto Rico, and that said
attestation is in due fomm of law.

IN TESTIMONY WHEREOF, I have set my hand and affixed the Seal of said Court at

my office in the City of Bayamén, in the Commonwealth of Paerto Rico, om
Otellons 24 2010,

rd
CLERK “
supericr Court of the City of Bayamén
Commonwealth of Puerto Rico
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ESTADO LIBRE ASOCTADD DE PUERTO RICO
TRIEUNRL, GENERAL: DE JUSTICIA :
TRIBUNAL DE PRIMERA INSTANCIA i

SRLA DB REYAEMON-SUPERIOR

' i
DE MAN, PATRICE A.P. Y OTROS :
DEMARNDANTE CASO WOM, D AC2016-2144

SALON NUM.701
vs,

SOBRE:

SINIF, ADAM C. ¥ OROS TNCUMPLIMIENTO DE CONTRATO
DEMANDADG

NOTIFICACTIOHN

A: LIC. BRAU RAMIREZ GERMAN J
german. brauw@bioslawpr.com dannette.negron@hioslawpr . com

LIC. RAMIREZ MACDONALD ALFREDO F :
alfredo.vamirez@oneillborges.  com virginia,martinez@coneillberges. com !

LIC., EREODRIGUEZ RIVERA ANAZ M
ana.rodriguez@oneillborges. com anamrodriguez8l@yzhoo.com

LIC. HERNANDEZ GONZALEZ ARTURC LUIS BIENVEWID
arture,hernandez@oneillborges,com vilna.cedano@oneillborges.com

EL{LA] SECRETARIOI[A] QUE SUSCRIEE CERTIFICA Y NOTIFICE A USTED QUE CON RELACION
AL[A L2]: CASO DE EFIGRAFE ESTE TRIBUNAL EMITIO UNA SENTENCIA EL
27 DE DICIEMBRE DE 2018.

SE ANEJA COPIA © INCLUYE ENLACE:

FDO.ANDING QLGUIN ARROYO
JURZ

SE LE ADVIERTE QUE 2L, S5ER UNA PARTE C SU REFRESENTANTE LEGAL EN EL CASO SUJETC A
ESTA SENTENCIA . USTED PUEDE FPRESENTAR UN RECURSO DE APELACION,
REVISION © CERTICRARI, DE CONFORMIDAD CON EL PROCEDIMIENTO ¥ EM EL TERMINO
ESTRBLECIDO POR LEY, REGLA O REGLAMENTO.

CERTIFICO QUE LA DETERMINACION EMITICA POR EL TRIBUNAL FUE DEBIDAMENTE REGISTRADA
Y ARCHIVADA HOY 03 DE ENERQ DE 2013 ,¥ QUE SE ENVIO COPIA DE ESTA NOTIFICACTION
2 LAS PERSONAS ANTES INDICADAS, A SUS DIRECCIOHES REGEISTRADAS EN EL CASC CONFORME

A Lh WORMATIVA APLICABLE. EN ESTA MISMA FECHA FUE ARCHIVADA EN AUTOS COPIA DE ESTA
WOTIFICACION.

NOTAS DE LA SECRETARIA:
SENTENCTIZ SUMARIA PARCTAL




EN BAYAMON, PUERTC RICO, A 03 DE ENERO D 2018,

MANUEL MOJICA SIERRA - INTERINQ

NOMBRE DEL (DE LAa)
SECRETARIOC (R) REGIONZL

Por:£/MARTA D. MEDINA HERNANDEZ

NOMBRE Y FIRMA DEL (DE L&)
SECRETARIO (A) AUXILIAR DEL TRIBUNAL

OAT1B12 -Formulario Unicoe de Notifimacidn-Sentencias, Resoluciones, Ordenes v Minutas
(Noviembre 2016)




ESTADO LIBRE ASOCIADO DE PUERTO RICO
. TRIBUNAL DE PRIMERA INSTANCTA
SALA SUPERIOR DE BAYAMON

PATRICK AP. DE MAN; MIKA DE MAN
(AK.A. MIKA KAWAJIRLDE MAN OR
MIXA KAWAJRY;, Y LA SOCIEDAD
IBGAL DE BIENES GANANCLALES
COMPUESTA POR AMBOS

Demandantes
V.

ADAM C. SINN; RAIDEN COMMODITIES,
LP.; RAIDEN COMMODITIES 1 LLC;
ASPIRE COMMODITIES, LP.; ASPIRE
'COMMODITIES 1, T1.C; SINN LIVING
TRUST

Dermandados

CIVIL NUM.: D AC2016-2144 (701)

SOBRE:

INCUMPLIMIENTO DE DEBER DX
FIDUCIA; INCUMPLIMIENTO DE
CONTRATO PE SOCIEDAD
LIMITADA; DANCS Y PERJUICIOS;
MALA FE Y DOLO; MALA FE EN
LA CONTRATACION;
ENRIQUECIMIENTO INFUSTO

SENTENCIA SUMARIA PARCIAL

Considerada 12 Modén de Sentencia Sumaria Parcial presentada por la parte
derﬁandaru’:e el 7 de mayo de 2008, Ia oposicidn a dicha moeidn p‘resentada por las
partes codemandadas, los otres eseritos en apoyo y oposicitn a la Mocién'de Sentencia
Sumaria Parcial presentades por las partes, asi como las argumentaciones &e las partes
durante Ia vista celebrada el 13 de diciempbre de 2018, el Tribunal declara CON LUGAR
Ia Mecién de la parte dernandante ¥ emite la sentencia I.DaICiB} solicitada.

A base de las alegaciones de las partes y los documentos y decla:aéiones juradas
presentadas, el Tribunal determina que no existe una disputa sustancizl sobre los
siguientes;

HECHOS INCONTROVERTIDQS
1. Ll demandante Patrick De Man tuvo una telacidn contractnal con las

partes codemandadas,

2 PBnelparafo 38 de su Demanda, presentada el 16 de diciembre de 2016,

el demandante alegé que habfa comenzado a tabajar como empleado de la

codernandada Aspire Commodities, LP, en 2011 en calidad de comerciante (“trader”).

3. En su Contestacién a la Demanda y Reconvendisn, presentadas el 30 de

mayo de 2017, la parte demandada también alega que el demandante fue empleado de

Aspire Commaodities, LP.










D AC2016-2144
Sentencia Surmaria Parcial
PiginaZ de®

4 En el parrafo 57 de su Contestacion, la parte demandada alegb que el
demandante “fue contratado como empleado” y que “prestd sus servicios y
conocimiento en consideracién a su salario y bono de productividad.”

5. En el pérrafo 40 de su Contestacion, la parte demandada alegd que el
demandante “tmicamente desempefié labores admindsirativas tpicas de un empleado
regular y no de un socio o miembro propietario.” La parte demandada alegd que
cualquier gestién del demandante "fue debidamente compensada a través del salario
devengado por ésie y el esquema de bonificaciones al que estaba sujeto.”

6. En la porcién pertinenie del pérzafc 28 de su Reconvencion, la parte
demandada alegé que “[cJomo compensacién, Aspire Commodities, LP acordd
verbalmente con e—l sefior. De Man pagarle un salatio fijo y una comisién, la cual
consistfa en una porcién de las gapancias netas que generaran las actividades
comerciales del sefior De Man en particular.”

7. Bn el pérrafo 23 de la Reconvencién Enmendada, presentada el 22 de jumio
de 2017, la parte demandada similarmente expresé que “Iclome compensacién, Aspire
Commodities, LP acords verbalmente con el sefior De Man pagarle un sai.ario fjoy un
bono. Fi bono se calenlaria como un porciento de las ganancias netas qne generarai';
Aspire Cornmodities, LP o Raiden Commodities, LP como producto de las estrategias
comerciales del sefior de Man, en particular en los mercados de ERCOT o ICE.”

B. Ambas partes coinciden, de este modo, en gque el sefior De Man fungid
como empleado de Aspire Commodities, L.

g, Ademas de Aspire Commodities, 1P, e] demandante también Hevd a cabo
funciones como emnpleado para Raiden Comunodites, LP. En gl parrafo 47 dé la
Contestacién, la parte demandada alegd, en este senﬁc{o, que teda gestidn o accifm
Hevada a cabo por el sefior De Man “en beneficio de Raiden LT v/ o Aspire LP” fue
%ea]j;zada “en calidad de empleado y en cumplimiernto de sus deberes como empleado.”

10. Existe coniroversia entre las partes en tomno a si, ademds de prestar
servicics como empleado, el demandante adquirl6 algin tipo de interés societario en las

empresas codemandadas gue le confiriera derecho 2 participar en las ganancias de las
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empresas, no 610 con relacién a las transacciones trabajadas por 4, sino como preducto
de las actividades de los ofros comerciantes. Fl demandante alega en su demanda que
&l se convirtic erlx socio, Jo gue es negado por la parte demandada. En el parrafo 54 de
su Contestacion, fa parte demandada alega que cualquier alusiom al sefior De Nan como
“socia” o “miembro” de Aspire Commodities, LP “se debi a error o inadvertencia por
parte de tercercs,” |

1l.  Fsta disputa de hecho existente sobre este aspecto de la comtroversia no
impide gque este Trbunal fije los derechos del demandante como empleado de Aspire
Commodities, %_,P y Raiden Commodities, LFP, asunio sobre el cual no existe
controversia.

12, FPara 2015, la parte dernandada prepaxé un formulario K-1 para el sefior
e Man, infoamnando sus ingresos para ese perfodo al Internal Revenue Services, Tl
formulario divulgaba fa patcipacién de socio correspondients al demandante en
Raiden Comunodities, LP (“[pJartner”s share of income, dednction, credits, etc.”}.

13, H récord refleja que la parte demandada también enviaba esilze tlpo. de
formularic al demandade Adam C. Sinn,

14 Segin la explcacién ofrecida por el Sr. Gary G. Kleinrichert, perito de la
parte demandada,‘en su declaracion jurada del 31 de julio de 2018, el formularic K-1 es
la planilla para ingreso de una sociedad del Gobiemo Federal {’is the U.S. Return
Partmership Income”) y se usa para reportar ingresos, ganancias, pérdidas, deducciones,
créditos, ete. (“is an mformation retorn used to repart income, gains, losses, deductons,
credits, etc, from the operation of the partnership”),

15, Parael afin 2015, el formularic K-1 del dernandante reflejaba gue éste tenfa
uningrese (“income”} de $1,890,847 y que se le habian pagado dividendos de $1,000,000

quedande un balance de ingreso no distribuido de $890,847.

16, Ei 26 de marzo de 2016, el dermandante le escribié al demandade Adam C,

Sinn y le propuso un itineraric para el page de Ja suma que se le adeudaba {("half of the

8§91k now and the rest in late june”). El Sefior Sinn manifests estar de acuerdo. (“1 think

your email makes gense”},
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17.  Segiin su declaraciGn jurada y los decumentos sometidos en apoyo a su
mocton de sentencia sumaria, al demandante se le pagaron $200,000 el 1ro de abril de
2016, quedando reducida la deuda a $690,647.

18. Tl demandante teroind sw relacidn de trabajo con la parte demandada en
2016,

19. Ellro .de puic de 2016, el abogado de las partes demaﬁdadas le escribib un
coITen ba] demandente y le dijo que se¢ le iba a pagar y qize se estaba preparando un
borrador de acuerdo de separacion (71 am drafing your seiaaration paperwork and I
understand you will be paid in the normal course of performance”).

20.  Fl18 de julio de 2018, el abogado de la parte demandada le escribld un
nuevo comeo a la representaciéon del demandante, en la cual, entre ofras cosas,
manifesté que al demandante o se le iba a pagar, por existir certos asuntos que debian
resolverse. Fn la comunicacién enviada, la parte‘ demandada adimitid que al
demandante se le adendaban los dineros que reflejaba su formulario X-1, pero expresé
gue no se le pagaria porgue, entre otras cosas, el demandanie no habia querido suscribiz
un borrador de acnerdo de separacién que le fue sometido:

For a variety of reasens, a wire will not be sent to Patrick today. The

separation agreement atternpted to fully resclve matters between ali

parties involved. While Mr. De Man is correct fhat his K-1 reflected
income, the course of performance between the parties necessitated, that
certain capital be retained at the company. It is important that all issues be

resolved prior to a final disbursement of the funds. .

71, Al derpandante no se le pagd la sumna reflejada en su formulario K-1.

22, En su Reconvencién, la partAe demandada le reclama al demandarte por
dafios ¥ i:)erjujcios por motivo de st incumplimiento ‘de sus deberes de fiducia como
empleadc de la parte demandada. En ¢l pamrafo 56 de su Contestacion, la parte
demandada sefiala, entre otras cosas, que “cualquier salaric y/o bonificacion que se le
deba al sefior De Man por parte de Raiden LP y/ o Aspire LI estd sujeto a compensacion
por los dafios causados pot el sefior De Man” En el inciso 17 de sus defensas
afirmativas, la parte demandada alega gue “[c]ualquier compensacién o borificacién
que los Demandados pudieran deberle al sefior De Man estd sujeta a ser compensada en

funcién de los dafios ocasionados por las actuaciones del sefior De Man.”
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23. Ernlos parzafos 10 y 13 de su Dedlaracién Jurada del Iro. de agosto de
2018, el 5r. Adam C. Sinn expresa las razones por las cuales la parte. demandada

entiende que no viene obligada a pagar al demandante los salarios y beneficios que se le

adeudan:

M. De Man voluntarily separated from Raiden in 2016. There was
no agreemery between Rajden and Mz De Man which allowed Mr, De
Man, upon such a separation, to compel payment to him of any
undistributed amounts he may have earned. In fact, to the extent it
applies, Raiden’s Limited Partnership Agreement, ..., expressly stated that
Mr. De Man had no such right and that any interest he had in Raiden at
the Hme of his separation was subject to setoff for any harm he had caused
Raiden, Similarly, Raider’s agreements with its employees required them
to forfeit unpaid earnings upon a voluntary separation, lke Mr, De Man's.

Accordingly, Raiden did not owe Mr. De Man a payable debt of
$890,847 at tha end of 2015, and it does not currently owe My, De Man a
liquid and payable debt of $690,847.
24, Janto con su Declaracién Jurada, el sefior Sinn acompafi6 un documerrdo
titelado  “Second  Amended & Restated Parmership Agreement” de Raiden
Cormenodities, LP, con fecha del 30 de julio de 2013. Este documento sélo apatece

firmado por el codemandado Adam Sinn y no tiene la firma del dém&nda.nte.l

DISCUSIGN

La Regla 36.3 de las de Procedimiento Civil autoriza a este Tribunal a dictar

sentencia sumaria en un caso cuando no existe controversia real sustancial en cuanto a
mingun heche material en un caso. La Regla dispone que cuando se presente una
mocién de senftencia sumaria y se sostenga en la forma provista, la parte contraria “no
podrd descansar sélarnmte en las aseveraciones o negaciones contenidas en sus
ai;agacicnes, sino que estard obligada a'mntesta.r en forma tan detaliada y especifica,
como lo haya hecho la parte promovente. De no hacerlo asi, se dictaré la sentencia
summaria en su conira si procede,”

La Regla confiere discrecion al Tribumal de Primera Instancia para dar por
admitida toda relacién de hechos expuesta en la mocién, que esté debidamente
formulada y apoyada en la forma en gue lo exige el precepto, “a menos que esté

debidamente contrévert}da conforme lo dispone la Regla.” La Regla también dispone

' La parte demandante ha aducido en sus escrifes que este docrmento es apocrifo, Al igual que Ia
disputa sobre si el demandante es socio en las empresas demandadas, est controversia es inmaterial ¥ no
imypide que dicternos sentencia parcial porque el documento no esté firmado por gl demandante.




I AC2016-2144
Sentencia Sumatia Parcial
Piging & de 9

que "[e]l Tribunal no tendré la chligacion de considerar aquellos hechos” que no Henen
una referencia a prueba documental o declaraciones juradas que establezcan una

conitoversia.; véase, SLG Zapata-Riverav. 7M. Montalvo, 189 D.P.R. 414, 433 {2013),

Bl Tribunal Supremo de Puerto Rico ha aclarado gue, ¢uando no existd’
controversia real sustancial de hecho, se favorece el empleo de la sertencia surnaria

come mecanismo para descongestionar los calendarios de los tribunales. Meléndez

Conzilez v. M. Caebag, Inc, 2015 T.5P.R. 70; Ramps Pérez v. Univision, 178 D.P.R. 200,

220 (2010). Bl promovido no puede valerse de “la lacénica aseveracion de que los

hechos estén en controversia.” Ramos PErery. Univisién, 178 D.PR. ala pag. 226,

Ln este caso, hemos examinado los documenios, ¥ éstes reflefjan que no existe
comtroversia real sustancial sobre los hechos. A1 momentip de terminar su relacién ¢on
la parte demandada, al dernandante se le adeudaban $630,847 por concepto de ingresos

acumulados por €&, segin reportados al Gobierno de los Estados Unidos en la forma K-1

para 2015, Se trata de una suma liguida. Ramos y Otros v. Colén v Otros, 153 DP.R.
534, 546 (2001}, |
Estas cantidades corresponden a Jos servicios prestacios por el demandante come
comerciante (“trader”) para la parte dernandada. Asi lo esgrimié la propia patie
demandada en sus alegaciones, al insistir que el dernandante era su empleado (y nada

mas). La parte demandada estd obligada por sus alegaciones. Diaz Avyala et al v.

LA, 153 DPR. 675, 693 (2001); Meriard v. Claisty, 73 D.PR, 782, 788-789 {1952);
véase, ademas, Emesto Chiesa Aponte, Tratado de Derecho Probatoric, Tomo 11, pag.
655 (“cuando tna parte hace wia al;:gadén ..., queda cbligada por la alegacién”).

La parte demandada aleg6 que podfa retenex al demandante el dinero gue se le
debia por los servicios prestados, pero, la seccion 5 de la Ley Nam. 17 de 1931, segin
enmendada, dispone exp.resamente que “ningiin patrono podra descontar ni refener por
mngun motivo parte del salatio que devengaran los obreros”, salvo en las

circunstancias que se exponen en el precepto, ninguna de las cuales esta presente. 29

LP.R.A. sec. 175; vease, Seafarers Int Union de PR, v. LRT, 94 DPR. 697, 704 esc. 4

(1967). , .
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Ta seccién 7 de la Ley dispone que la violacién a la norma anterior se considera
COINO un d'elito menos grave. 22 LPRA, ser. 177,

Un patrono, de este mode, no puede compensar lo adeudado a un empleado por
concepto de salario ¥ beneficios, contra otras deudas que €l patrono reclame del
empleado. Lo contrario, naturaimente, expondria a {os empleados a que se les retengan
sus salarios bajo la alegacin de que elios adeuda;ﬂ sumas al patrono por el
incumplimients da sus deberes.

~ La contensién de la parie demandada es que el demandante renuncié a su salario
al marcharse de la empresa. Pero elle es contrario a la politica pablica de nuestra
jurisdiccisn. Un empleado no puede ser penalizado por ejercer su derecho

constitucional a escogér libremente su trabajo. Dolphin Int'l of P.R. v. Ryder Truck

Lines, 127 D.P.R, 869, 885 {1991).

En su Declaracién Jurada, el codemandado Adam C. Sinn alegé gue el
demandante renuncid a su salario y bonificaciones por virtud d-el “Second Amended &
Restated Partnership Agreement" de Raiden Commeodities, LP. Este documento no
aparece firmado por el demandante. El Articulo 1209 del Codigo Civil aclara que los
coniratos “s6lo producen efecto entre ];is partes ‘que los otorgan y sus herederas.” 31
LPR.A. sec. 3374, Al no heber firmado el documento, el demandante no puede ser

obligade a renunciar al cobro de lo que se le adeuda.

La renuncia de derechos nunca se presurne. Bastern Sands, Ine, v, Roiz Comm.

Bank, 150 DR, 703, 720 (1996). Aunque el Axticuio 4 det Cédigo Civil reconoce que
los derechos se pueden renunciar, 31 LP.R.A. sec, 4, &l Tribunal Supre.-_mo de Puerto
Rico ha aclarado gue, para ser efectiva, una renuncia de derechos debe ser “clara,
terminante, explicita e inequivoca. Aunque se concede que puede ser expresa o Hcits,
la renuncia de derechos en general no se presume v es de estricta interpratacin. No es

© Heito deducida de expresiones de dudosa significacién.” Quifiones Quifiones v.

Croifiones Irizarry, 91 D.P.R. 225, 266 (1964).

Es un requisito indispensable de toda renuncia que ésta sea clara e inequivoca.

Torres Sclis et al, v. ARE et als., 136 DP.R, 302, 314-315 (1994); Chico v. Bditorial
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Pongce, Inc, 101 D.PR. 769, 778 (1973); Mendoza Aldarondo v. Asociacién Emp}eé@s,

94 .P.R. 564, 577 (1967). ’

Tn este caso, la parte demandada no ha ofrecida ninguna evidencia que Henda a
establecer que el demandante renuncid a su derecho a cobrar por sug servicios, Dicha
renuncia no puede inferirse del hecho de que el dernandante haya decidido abandonar
la empresa.

La parte demandada alega que desea compensar la deuda del demandante
contra los dafios gue le ocasioné el demandante a las empresas por st condicta
torticera. Conforme al Articalo 1150 del Cédigo Civil, para que dos deudas sean

compensadas, se Tequiere que ambas szan Hquidas v exigibles. 31 LPR.A. sec, 3222,

Fuentes Laduc v. Aponte, 63 DT.R, 194, 199 (1944) {"para que la compensacion proceda

es necesario gue exista un crédito liquido y exigible”).

La deuda de la parte demandada hacia el demandante, segiin hemos sefialado, es
Youida y exigible y surge de -109 servicios prestados por el demandante a las empresas.
Hsta deuda ng puede ser compensada confra los dafios y perjuicics que la parie
demandada recdlama contra el demandante, porgue estos dafos no constituyen wna
suma Hquida ni son exigibles, hasta tanto el Tribunal los determmine y adjudique.

En su oposicién a Ja mocion de sentencia sumearia, ia parte demandada alega gue
la declaracion jurada del sefior Sinn “proves las razones por lag cuales al .seﬁor de Man
no se le adeudan los 690,847 que éste reclama.” La conclusién del codemandado de
que no se le adeuda nada al demandante es Tna cuestion de derecho que puede ser
adfudicada sunariamente por este Tribunal.

Tate foro entiende que las razones aducidas por la parte demandada para
retenerle al demandante sus ingresos generados para 2015 no es valida. Procede, por io
tanto, que dicternos santxan;:ia sumaria pardal-concedimda el Temadio solicitado.

FOR 10§ FUNDAMENTOS EXPRESADOS, se dicta sentencia parcial
declarando con lugar la mocion de sentencia sumaria parcial presentada por la
parte demandante ¥ se ordena a la parte demandada a pagar solidariamente al

demandante la suma adendada de $650,847 v que le fue retenida a1 demandante por las
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demandadas Aspire Commodities, LP y Raiden Commodities, T2, Se dicta sentencia
parcial en esta etapa por no existir motivo para posponerla hasta el final del pleito.
Tratindose de una controversia sobre el pago de los servicios y bonificaciones de un
empleado, el Tribunal fija a la parte demandada honorarios de abogado a favor de la
parte demandante en una cuanta del 15% del total, conforme a o contesplado por la

Ley, 32 LP.RA. sec, 3115, para un total de $103,627.05 por concepto de honorerios de

abogado. Esta suma formars parte de la sentencia.
REGISTRESE Y NOTIEIQUESE.
En Bayamdn, Puerto Rico, a 27 de diciembre de 2018.
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Certified Translation of Judgement from
Puerto Rico

I, Mark W. (Marco) Hanson, certify that the
following Spanish translation is complete,
accurate and faithful to the best of my ability.
| am a Texas Master Licensed Court
nterpreter (1559) and American Translatars
Asscciation {241783) certified Spanish to
English translator. | hold a Master of Arts
degree in Spanish from the University of Texas
— Ric Grande Valley and have ninateen years
of experience as a translator and interpreter.

Translator’s signature: (_ ’(/l Ul ffﬁj

Traduccidn certificada de sentencia de
Puerto Rico

Yo, Marco W. (Mark) Hansen, certifico que ia traduccion
sigulente es completa, precisa y verdadera seqin mi mejor
copacidad, Tengo la licencia de intérprete juridico a nivel de
maestria del Estado de Texas (1599} y la certificacidn de
traductor del espafiol of inglés de la American Translator’s
Association [Asociacién Norteamericana de Traductores).
Tengo el titulo de maestria en espafol de la University of
Texas — Rio Grande Valley, y diecinueve afos de experiencia
como traductor e intérprete,

Firmua del traductor

Date signed: October 1, 2019
Fecha de firma: 1 de octubre de 2018
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ESTADO LIIRE ASQCIADD DEPUERTC JICO
TRIPUNAL DE PRIMERA, INSTANCIA
BALA SUFIRIOR 138 BAYAMON

PATRICK AP. DB MAN: MIKA DE MAN [| CIVIL NOM.: D AC016-2144 (2013
(AIA. MIKA KAWAJIRLDE MAN OR
MIkA KAWAIRY: ¥ L4 SOGIEDAD
LEGAL DB  WMENES GANANOALES
CGOMPUESTA POR AMBOS

SOBRE: i
Temancpntos
v. INCUMPLIMIENTO DE DEBER DE :
L MDUTIA; INCIIMPLINIERTO DB
ADAM.C. SINN; RATDEN COMMODITIES, § CONTRATG DB SOCIEDAD
1.7 KATDEN COMMODTTES T LLG LIVIITADA; DANDS Y EERIUICIOS;
ASPIRE CONMODITIES, TP, ASPIRE MALA BE Y DOLCY, MALA PEEN
CONMODITIES 1, LLC) SINN LIVING LA CONTRATACION;
TRUST ENRIQUECIMIENTO INJUSTC
Denmadados

SENTENCIA SUMARIA PARCIAL
Consfderada fa ls.:indén do Samlencla Sumarin Tarsial presentoda por. la parie

demanddnts of 7 de mayo dd Z0I8, Ja oposiciGn a diche sotidn preseitada por e

prctes codemandadas, lor olins e3cxitos en opoTe ¥ aposelan 2 la Mecion de Sentuncia
Sumaria Parclal presentados por fas partes, osf consd Loy argumentaciongs de Irs parles
durauite ba vista cetebrade vl 13 de clembre dr 2018, ¢l Tribugd Deckars CON LUGAR
Ta Maeinn di {a parfe demamibunte y dule la senlencia j,“lﬂ]'lﬁn:l zatlejnda, i

A base-de Tax dlegocionss de las paites y log dosumentos ¥ declivaciones juradas

T ot i i L 224

prodentsdas, W Tribimal determind goe ne exinte pna dispule sustuncial sobie log

sigaientes:

AT

HECHOS INCONTROVERTIDOS
1 15t dantandant: Paimick De han -arvo us -refacion contraciual con lis -
peries rodemandadas,
2, Tin el prrafé: 38 de ge Demanda, presemada el 16 de dicembre de 2035,
ol demandante alegd que bibfs comerzade 2 yrebajer comn emplende de la
zodemandada Aspive Commod fties, 1.7, en 2011 en orlidaid de camorplo -{"fradu'r""_]..
k3 En s Contestacién a la Demenda ¥ Reconvencién, preseutadas of 31 de

wayn dé 12, s parte demandada lanbien alegs que of demandante fue emplesdo de

Agpire Cirnmadites, LT,
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COMIMONWEALTH OF PUERTO RICO
TRIAL COURT
SUPERIOR COURT OF BAYAMON

PATRICK AP. DE MAN: MiKA DE MAN (A.K.A, MIKA CIVILNO.: D AC2016-2144 (701)
KAWAIRI-DE MAN OR MIKA KAWAIJRI); AND THE

COMMUNITY MATRIMONIAL ASSETS ACQUIRED BY

BOTH SPOUSES

REGARDING:
Plaintiffs

v. BREACH OF FIDUCIARY DUTY; BREACH OF LIMITED
LIABILITY COMPANY CONTRACT; DAMAGES; BAD FAITH
AND MALICE; BAD FAITH IN CONTRACTING; UNJUST
ENRICHMENT

ADAM C. SINN; RAIDEN COMMODITIES, L.P,;
SAIDEN COMMODITIES 1 LLC; ASPIRE
COMMODITIES, L.P.; ASPIRE COMMODITIES 1,
LLC; SINN LIVING TRUST

Defendants

PARTIAL SUMMARY JUDGMENT
Considering the Motion for Partial Summary Judgment filed by the Plaintiff on May 7, 2018, the

opposition to said motion filed by the Co-Defendants, the other documents for and against the Motion for
partial Summary Judgment filed by the Parties, as weii as the arguments of the Parties during the hearing held
on December 13, 2018, the Court declaras the Motion by the Plaintifi GRANTED and issues the requested partial
judgment.

Based on the allegations of the Partles and the documents and sworn statements fited, the Court
determines that there is no material dispute over the foilowing:

UNCONTROVERTED FACTS

1. Plaintiff Patrick De Man had a contractual relationship with the Co-Defendants.

2, In paragraph 38 of his Suit, filed on December 16, 2016, the Plaintiff alleged that he had begun
to work as an emoloyee of the Co-Defendant Aspire Commodities, LP, in 2011 as a trader.

3. in its Answer to the Suit and Counterclaim, filed on May 30, 2017, the Defendant also atlegesthat

the Plaintiff was employed by Aspire Commodities, LP.

fleft blank intentionally] [sin texto]
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4. Hn ol preafo 37 dé su Contestecion, In parte depandada slepd que ol
demandante "fue conlratado como emplesds” 3 que Tpresid swe servicios ¥

conacimlento en eonsideracion o s salario y heie depreductividad

4 Eo gt piicrafe 40 de su Conlestacion, la parle demandada aleps que o
denandnnte “Unicaments déstmperic 1_at1¢re§; eilminiatialivis Hydeas-do on t-.mplé.adu
pigiar y ne de wn socks o mienibre propletario. La perte demandsiia alegd gue
cuplguier gestion del demandante “fue debidiments campensads a travids del sntadn
devengutke par étla y el esguenn de boniticaciones al gue ertabn mjelo”
0. En !z porelén pectinenie dol phiralo 28 de sv Reconvonddd, Ta parie
demindada alegt que “[dJome compunsasion, Asplre Commedites, L8 acordd - -
! . L
vushbalmente con el sefior De Man pagate ua salarfo fjo v una combsion, {2 ool
congistn Ivn s poreion de-Jas genances netas que generarin las actvidades
comergistes dal seiing 12 b oo pariicafar®
7. hnel phreslo?3 de Jn Reconwincion Enmendads, prosuntada el 22 dejunio
da 217, |a purte demandads t.;iu'i!lﬂ?mﬁnievuxprc‘_ﬁs‘:l gue “[efomo crnpensadon, Aspive
Commodities, 1P ncards vorbalmside con ol sehor Te Man pagarle gn sajado Hjo y oo

tromd, B hono se caloplaric como un porlenly de las ganinclas netes gue generatan

Aspire Commudities, LP o Rahdes Cemrsndities, L some producto de lag estratigias

comerciales dil sefior de Mun, oo particudar en log merendos de EI{CJ‘JT 0 R

8. Aumbas portes colpiden; de este modu, en que el sehior s Wah' fumgiid
corno emplendo de Aspire Cofnmrodities, LD,

Q Ademis de Asplre Comumodides, LF; 2i demamdente también Heva a cabo
funclopes come emplénde pioa [dden Cominmorditiey, .LF; B ol pdrmale 2.de b
Contestaclton, la prrte dupandada alepd, on oske senlido, que toda pestion o aceitn
lievaida 2 cabo por et sehor De Man “en benaficio de Raiden LE y/o Asplre LT fie
;ealimniu “anealigisd de emplepdo § en complimiente de sus deberss come emplerdo.”

i, Existo conlroversta entre fas paries en lofmo o s, sfamds die prestar :
servicios como empludde, of demandante adyuiid alpao Bpe de inkeres socletorio en las

empresas codemansdadas que je coafirlers derecho o parficipar en [ps ganancias de las :
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4 In paragraph 37 of his Answer, the Defendant claimed that the Plaintiff “was hired as an
employee” and that “he provided his services and knowledge in consideration of his salary and
productivity benus.”

5, In paragraph 40 of his Answer, the Defendant ciaimed that the Plaintiff “only performed
administrative duties typical of a regular empicyee and not of a partner or owner-member.” The
Defendant claimed that any actions performed by the Plaintiff “were duly compensated through his
salary ea rned and the bonus scheme to which he was subject.”

6. in the pertinent portion of Paragraph 28 of his Counterclaim, the Defendant claimed that “[a]s
compensation, Aspire Commodities, LP, verbally agreed with Mr. De Man to pay him a fixed salary and
;a’:!éb‘mmission, which consisted of a portion of the net earnings generated by Mr. De Man’s business
activities in particular.”

7. In Paragraph 23 of the Amended Counterclaim, filed on June 22, 2017, the Defendant similarly
stated that “[als compensation, Aspire Commodities, LP verbally agreed with Mr. De Man to pay him a
fixed salary and a bonus. The bonus would be caiculated as a percentage of the net prbfits generated
by Aspire Commodities, LP or Raiden Commadities, LP as a product of Mr. Man’s business strategies,
particularly in the ERCOT or ICE markets.”

8, Both parties agree, therefore, that Mr. De Man served as an employee of Aspire Commodities,

oo addition to Aspire Commodities, LP, the Plaintiff also performed duties as an employee of
Rra.iden Commodities, LP. In paragraph 47 of the Answer; the Defendant alleges, in this regard, that all
actions or performances carried out by Mr. De Man “for the henefit of Raiden LP and/or Aspire LP”
were carried out “as an emptoyee and in fulfilling his duties as an employee.”

10.  There is controversy between the parties-about whether, in addition to providing services as an

employee, the Plaintiff acquired some type of corporate interest in the Co-Defendants’ companies that

granted him the right to share in the profits of the

[left blank intentionally] [sin texto]
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einpresas, o s816 con nelackén o tas ranszeclones tratmjadas por &, dino come producis

e Ing sctividacdes de los olyod comerclsntey, Bl demandante alega ot au demamdn quer

&} se gonvirhs on soclo, Lo gae esnegado por la parle demanduda. B el parrafa 34 de
su Contestadén, la pinrie demandadn alegt qor roslquler afusion al sefior De Man como
“spelo’ 0 “migembre” de Asplre Commodilies, LD e Jebio a eizor o Inad vertencia por =

parie de tereerop”

1L Evta dispute de hechy existenia sobre enlé aspecid de Ja contioverste no
impide que este Teibual Jij ke deveches def demandanie coso smpleado de Asjire
Tommodites, LB v Raiden Commadilies, L¥, ssunto sobite gl coal oo existe
vontenversia.

12 Para 2015 Ja parte derandada prepacd ui fonmitario K1 para il sehor

De Man, informando sus inpgreses para ese perfndd al Inteenal Reverue Sorvices, Bl

foenudario ivalgaba fa participacion de soedo conespondiente nl demandunte an

e

Raiden Ceminnditles, LP (“[plartner’s shaze of iome, daduction, crudils, ele).

13, Blrécord reflefo que ia parls demandada menbisn covinba esis ipo de

“frrmpelacin’al detnondad o Adnm T, Stan.

14, Semin In explicacién ofrecida poz.s) Br. Grry G, Kicingichert, perlis de f
parie demandadd, eo sy dedacacion jurada del 31 da julie de 3018, ¢l fommdardo Hles
Ia planiTla pava ingresn. de nra sucedad dei Gobjwno Pederl (“is the 118, Return
Pattnarshlp Income™) 3 ke uss para reporar-ingresos, ganenciak, perdidas, deducciones,

“erddilos; ete, {"ls an infarmation retuon ased o report e, wakns, losses, deductions,
cteditg, we fram the aperstion of lhe parinership™).

15, Para el divo 2015, ot fnemudatio K1 dul demandants ceflefnbn qlre &5F8 fenia
un Ssgross {income”) de 5,890,547 v que 52 fu hublin prgadn dividendos di$1,000,000
guadandn wn bilanes de ingrese no datribuide de $300847.

16, K26 die mare de 2016, o demandante Je escribit al dghandado Adam C,
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companies, not only in relation to the transactions he performed, but as a product of the activities
performed by the other traders, The Plaintiff alleges in his claim that he became a pariner, which the
Defendant denies. 'n Paragraph 54 of his Answer, the Defendant alleges that any reference to Mr, De
Man as a "partner” or “member” of “Aspire Commodities, LP “was due to error or oversight by third
parties.”

11.  This dispute over facts concerning this aspect of the controversy does not prevent this Court
from establishing the rights of the Plaintiff as an emnloyee of Aspire Commodities, LP and Raiden
Commodities, LP, a matter over which there is no controversy.

12.  For 2015, the Defendant prepared a K-1 form for Mr. De Man, reporting his income for that
period to the Internat Revenue Service. The form disclosed the Plaintiff’s participation as a partner in
Raiden Commodities, LP {"partner’s share of income, deduction, crédits, ete.”)

13.  The record reflects that the Defendant also sent this type of form to Defendant Adam C. Sinn.
14.  According to the explanation offered by Mr. Gary G, Kleinrichert, expert witness for the
Defendant, in his sworn statement given on July 31, 2018, +he ¥-1 form is used to report the income of
5 Federal Government company {“is the U.S. Return Partnership Incoma “yand is used to report income,
nrofits, losses, deductions, credits, etc. {“is an information return used to report income, gains, losses,
deductians, credits, etc. from the operation of the partnership”).

15, Forthe year 2015, the Plaintiff’s k-1 form reflected that he had an income of $1,850,847 and that
he had been paid dividends of $1,000,000, leaving an undistributed income balance of $890,847.

16. On March 26, 2016, the Plaintiff wrote to the Defendant Adam €. Sinn and proposed a payment

schedule for the amount owed to him {“haif of the 831k now and the rest in late June”}, Mr. Sinn stated

that he was in agreement. (“I think your email makes sanse”),

[left blank intentionally] [sin texto]
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17.  According to his sworn statement and the documents submitted in support of his motion for
summary judgment, the Plaintiff was paid $200,000 on April 1, 2016, reducing the debt to $690,847.
18, The Plaintiff terminated his employment refationship with the Defendant in 2016.

19, On luly 1, 2016, lthe Defendant’s attorney wrote an email to the Plaintiff and told him that he
would be paid and that a draft separation agreement was heing prepared ("l am drafting your separation
paperwork and | understand you will be paidin the normal course of performance”}.

20.  Onluly18, 2018, the Defendant’s attorney wrote a new email to the Plaintiff’s attorney, in which,
among other things, he stated that the Plaintiff was not going to be paid due to certain matters that had
to be resclved. I the notice sent, the Deferidant admitted that the Plaintiff was owed the money
reflected on his &-1 form, hut expressed that he would not be paid because, among other things, the

Plaintiff had refused to sign a draft separation agreement that was submitted to him:

Foravariety of reasons, a wire will not be sent to Patrick foday. The separation agreement
attempted to fully resolve matters between all parties involved, While Mr. De Man is
correct that his K-1 refiected income, the course of performance between the parties
necessitated that certain capital be retained at the company. It is important that all issues
he resclved prior to a final disbursement of the funds.

21, The Plaintiff was not paid the amount reflected on his K-1 form.

29, Inits Counterclaim, the Defendant sues the Plaintiff for damages due to his breach of his fiduciary
duties as an employee of the Defendant. In Paragraph 56 of his Answer, the Defendant indicates, among
other things, that “any salary and/or bonus owed to Mr, De Man by Raiden LP and/or Aspire LP Is subject
to compensation for damages caused by Mr. De Man.” In Subsection 17 of his affirmative defenses, the
Defendant alleges that “any compensation or bonus that the Defendants may owe to Mr. De Man is

subject to compensation depending on the damages caused by Mr. De Man's actions.”

[left blank Intentionally] [sin texio]
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23.  In paragraphs 10 and 11 of his Sworn Statement given on August 1, 2018, Mr. Adam C. Sinn
expresses the reasons why the Defendant believes he is not obliged to pay the Plaintiff the wages
and benefits owed to him:

Mr. De Man voluntarily separated from Raiden in 2016. There was no agreement
hetween Raiden and Mr. De Man which allowed Mr, De Man, upon such a separation, to
cornpel payment to him of any undistributed amounts he may have earned. in fact, to
the extent it applies, Raiden’s Limited Partnership Agreement, .., expressly siated that
Mr. De Man had no such right and that any interest he had in Ralden at the time of his
separation was subject to setoff for any harm he had causad Raiden. Similarly, Raiden’s
agreements with its employees required them to forfeit unpaid earnings upon a
voluntary separation, like Mr. De Man's.

Accordingly, Raiden did not owe Mr. De Man a payable debt of $890,847 at the
end of 2015, and it does not currently owe Mr. De Man a liquid and payable debt of
5690,847. ’

24, Along with his Sworn Statement, Mr, Sinn atteched a document titled, “Second Amended &
Restated Partnership Agreement” of Raiden Commodities, LP, dated July 30, 2013. This document
is only signed by Co-Defendant Adam Sinn and does not bear the Plaint}ff's signature.t
DISCUSSION
Rule of Civil Procedure 36.3 authorizes this Court to issue summary judgment in a case when there
is no real, substantial controversy regarding any material fact in a case. The Rule indicates that when a
motion for summary judgment is filed and is sustained in the manner provided, the opposing party “may
not rely solely on the assertions or denials contained in its allegations, but would be vequired to answer in
such a detaited and specific manner, as the petitioning party has done. Failure to do so will cause the
surmmary judgment to be issued against [the opposing narty] if applicable. “
The Rule grants discretion to the Trial Court to admit any narrative of facts set forth in the mation,
duly formulated and supperted in the manner required by the provision, “unless it is duly centested as

provided by the Rule.” The Rule also decrees

1 The Plaintiff has argued in his writings that this document is apoeryphal. Uke the dispute concerning whether the Plaintiff is a
partner in the Defendants’ companies, this controversy is immaterial and does not prevent us from giving a partlal sentence because
the document is not signed by the Plaintiff,

teft blank intentionallyl [sin texto]
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that “[t]he Court will not have the cbligation to consider those facts” that do not have a reference to

documentary evidence or sworn statements that establish a dispute.; see, SLG Zapata-Rivera v. J.M, Montalvo,

189 D.P.R. 414,433 {2013).

The Supreme Court of Puerto Rico has ciarified that, when there is no real, suhstantial disagreement of
fact, the use of the summary judgment is favored as a mechanism to clear the courts’” dockets, Melendez

Gonzalez v. M. Cuehas, Inc, 2015 T.5.P.R. 70; Ramos Persz v. Unlvision, 178 D.P.R. 200, 220 {2010). The

Defendant cannot rely on “the laconic assertion that the facts are in dispute.” Rarnos Perez v. Univision, 178

D.P.R. on page 226,

In this case, we have examined the documents, and these reflect that there is no real, substantial
controversy over the facts. Upon terminating his relationship with the Defendant, the Plaintiff was owed
4690,847 for his accurnulated income, as reported to the United States Government on the K-1 form for 2015,

It is a liquid sum. Ramos and Others v. Colon and Others, 153 D.P.R, 534, 545 (2001}.

These amounts correspond to the services provided by the Plaintiff as a trader for the Defendant. This
was claimed by the Defendant itself in its allegations, insisting that the Plaintiff was its employee {and nothing

more). The Defendant is bound by its aliegations. Diaz Avala et at v. E.L.A, 153 D.P.R. 675, 633 (2001); Mariani

v. Christy, 73 D.P.R., 782, 788-789 (1952}; see, in addition, Ernesto Chiesa Aponte, Probate Law Treatise, Volume
I, page 655 {“when a party makes an allegation ..., it is bound by the allegation”).

The Defendant claimed that it could withhold the money owed to the Plaintiff for the services rendered,

but Section 5 of Act No. 17 of 1931, as emended, expressly states that “no employer may deduct or withhold

any part of the salary earned by the worker for any reasen,” except in the drcumstances set forth in the

provision, none of which is present. 28 L.P.R.A. sec. 175; see, Seafarers Int. Union of P.R. v. 1.RT., 84 D.P.R,
697, 704 asc. 4 (1967).

Ileft blank intentionallyl [sin texto]
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Section 7 of the Law provides that the viclation of tha previous rule is considered a misdemeanor, 28

L.P.R.A. Sec. 177.

In this way, an embloyer cannot compensate what is owed to an employee for salary and benefits

against other debts that the employer claims from the employee. Otherwise, it would naturally expose

employees to their wages being withhald on the grounds that they owe sums to the emptoyer for the breach

of their duties.

The Defendant contends that the Plaintiff resigned his salary upon leaving the company. But that is
contrary to the public policy. of our jurisdiction. An”employee cannot be penalized for exercising his

constitutional right to freely choose his joh, Dolphin int'i of P.R., v. Ryder Truck Lines, 127 D.P.R. 863, 885
{1991).

In his Sworn Statement, Co-Defendant Adam C. Sinn zlleged that the Plaintiff waived his salary and
bonuses under the “Second Amended & Restated Partnership Agreement” of Raiden Commodities, LP. This
document does not appear as sizned by the Plaintiff, Article 1209 of the Civil Code clarifies that contracts only
take effect between the issuing parties and their heirs.” 31 L.P.R.A. Sec. 3374, Having not signed the document,

the Plaintiff cannot be forced to waive the collection of what he is owed.

The walver of rights is never presumed. Eastern Sands, Inc. v. Roig Comim, Banlk, 150 D.P.R. 703, 720

(1995}, Alhough Article 4 of the Civil Code recognizes that rights may be waived, 31 LP.R.A. Sec. 4, the
Supreme Court of Puerto Rico has clarified that, to be effective, a waiver of rights must be “clear, outright,
explicit, and unequivocal, Although it grants that it may be express or tacit, the waiver of rights in general is
not presurned and is strictly interpreted. It is not lawful to deduce it from expressions of doubtful significance.”

Quinones Quinones v. Quinones lrizarry, 91 D.P.R. 225, 266 {1964).

it is an indispensable requirement of any waiver that it be made in a clear and unequivocal

manner. Torres Solis et al. v. A.E.E. et als., 136 D.P.R., 302, 314-315 (1994}; Chico v. Editorial

lleft blank intentionatly] {sin texto]

740 Cameron R4, Ste 3-214, Austn, T2 78754 | infof@taxantransiation.com | 512-092-5467 # 1909677, og. 15721




. DACTIET
Searicnids, Surms Pl
Piginadde B

Fooey, Ine,, 101 D.P.R. 759, 778 {E7 3y Mendora Addarande v, Asosincidn Brpléadas,

94 DR 564, 577 (1957

En este tasq, Ja pacte Gemtandadi e 5 afrecido ginguna evidencia que Senda a
sstablecer que 8l dermandante xemuncié s sv derecho 2 obrar por s servicios: Dicha
Terutigin fio pude inferime dol hevhe de que ol densaduoie haga decidido dbandonat
By npraia,

la pare Jemsandada alepa que desa compensr ta deuda dat domandanto .
contzh Jos danos gde ¥ ocastond o, derandante 1 the empresss por st condidta
wtinera, Conforme sl Artimilo 1150 del Codlgr (el pare que dos dendes sz

sampanEadas, st vanise que ambasvean Higuidas ¥ exdgibles. 31 LPRA. gec 3702,

Fueates Lodpr v, Aporte, 63 DFR, 194, 169 (1944) " pors que Ja compensacion proceda
es necesario.que wxisks un cridite Hguade §edghie™.

1 dends deda pz:fl}: demindada hadi &l dempndants, segan hemos seaiade, o

Hquids yedgible ¥ surge de los servicios prostades por o daslandante A las empresas. :
Fsb deuds no poede ser comparsada contra oy dotios ¥ peduichns qui- 16 _@ur&:l ‘

1
demandada rectama confra f demandende, porgue astos dafios no gonstituyen ung !

srna biqulda ni sun exigibios, hast: ol o Tribunal s delermine § adjudique: :

En pr opcaician 4 1a mocidn de sentencia sumarky, fa parke demandads, shege que i

1a detaranion husada dal sasor Siem “proves hag xancnas por las casles &l sefidr de Hin
e se o adeudan loe S620847 que éste reckamn.® Laconedysion del eodemandado da '
que nG s le adeinda nada‘al demandante o5 una cuestién de dezacho gue puede sor :

sefjuelicada sinsminmenie por este Tribwmzl

fiste foro entiende gue Jaz mrones aduciges por la parte dummardads pmra

refanerle al demandanie sus ingresos

generioe para 205 no & valida Froeede, porio '
sk, que diekmnos seibencta sumarka parclid confudionds o remedio solicitado,

POR LOS FUNDAMENTQOS EXFRESADOS, se ditsh senjencia parchal
doctacando con Ty 1x moudiGa de sersand’% swwpd pareial  presentada gor Ia
parte demandante v se ordem & Ja pette dosmondada & pagar soidastaménts A

demundante a stma adendinds de 8551897 v gue te foe retenida ol demandants por g

[

varon Rd, Ste 3-314, Austin, TX 78754 | info@eantranslation.cam | 512-992-5467 # 1909027, pg. 16421



D AC2016-2144
Partial Summary Judgment
Page 80f9

Ponce, Inc., 101 D.P.R. 759, 778 (1873) Mendoza Aldarondo v, Asociacion Empleadas, 34 D.P.R. 564, 577 (1967).

in this case, the Defendant has not offered any evidence that establishes that the Plaintiff waived his
right to charge for his services. Such waiver cannot be inferred from the fact that the Plaintiff decided to leave
the company.

The Defendant alleges that it wishes to compensate the Plaintiff’s debt against the damages caused by
the Plaintiff to the companies for his tortious behavior, According to Article 1150 of the Civil Code, for two debts

to be compensated, it is required that both be liquid and enforceable. 31 LP.R.A. Sec. 3222. Fuentes Leduc v,

Aponte, 63 D.P.R. 194; 199 (1944} (“for compensation to proceed a liquid and enforceable credit must exist”).

The Defendant's deht to the Plaintiff, as we have stated, is liquid and enforceable and arises from the
services provided by the Plaintiff to the companies. This debt cannot be compensated against the damages that
the Defendant claims against the Plaintiff because these damages do not constitute a liguid sum, nor are they
enforceable untii the Court determines and adjudicates them.

In its opposition to the motion for summary judgment, the Defendant alleges that Mr. Sinn’s sworn
statement “provides the reasons why Mr. De Man is not owed the $690,847 he claims.” The Co-Defendant’s
conctusion that the Plaintiff is not owed anything is a matter of law that can be summarily adjudicated by this
Court,

This forum understands that the reasons adduced by the Defendant to withhold the income generated
by the Plaintiff in 2015 are not valid. it is therefore appropriate that we issue a partial summary judgment
granting the requested remedy. '

DUE TO THE REASONS EXPRESSED, a partial judgment is issued sustaining the meotion for partial
summary judgment filed by the Plaintiff and the Defendants are ordered to jointly pay the Plaintiff the arnount

owed of $6590,847, which was retained from the Plaintiff by the

[left blank intentionally] [sin texto]

7601 Cameron Rd, Ste 3-314, Ausun, TH 78754 | infol@rexantranslzon.com | 512-992-5467 ’ # 1900027, pg. 17121




TR ‘
wzbecch Samipdt Berciuf !
Pigiin ¥ de v E
Aomangdadaz Aspry Compeditng, LP v Raldemy Commndites, 1, Sirks septundin E
peril i ele dira por fo el motieo pask posporents Bes T Sl dl i plafr. :
Trstizdose die e conmoeacsin sibre peugs dis dec services 1 bomificaniones de un :
emplaade, o Tebanal i+ b pron demendeds bovonarko: 2o sbegude ¢ favoatdo la
3

ke doreisdante &8 wrm canntis dul 194 def tovel, conferme a o sonimnpleds por e
Loy, 32 LIRA, ot 3315, g o bowtd de SID367505 por cifisrpin de maranios oy f
dhngade, Fife sums lurmans risenes e o ganineia.
REGIFTRESE Y NOTIRIGUDSE, !

Exn Baynmian, Posrt, Rien, 2 57 do Scianbre det@i . ‘f d
4/: Lt ‘ i

,,»‘;7 /W?‘/{? 7 // _

rw—r-zr?fmﬁr OLGUIN ARKGYO ;

JUELSUPERIGR ;

Pizieen ci Ld=nlilmdm

Austin, TH 78754 | info@texanmranstetion.com | 51 2-392-5467 B (909027, pg 187 2
7907 Carnaron Rd, Ste 3-314, Austin, TX 78754 | info@texanranshation.com | 51 2-392-5467 s , pE



D AC2016-2144
Partial Summeary Judgment
Page 9 of &

Defendants Aspire Commodities, P and Raiden Commodities, LP. Partial sentence is granted at this stage
beczause there is ho reason to postpone it until the end of the lawsuit. In the case of a dispute over the payment
for an employee’s services rendered and bonuses, the Court sets the Defendants’ attorney fees in favor of the
Plaintiff in an amount of 15% of the total, as provided by Law, 32 LP.R.A, Sec. 3115, for a totat of $103,627.05
in attorney fees, This sum will form part of the judgment.

TO BE RECORDED AND NOTICE GIVEN,

In Bayamon, Puerto Rico, December 27, 2018.

[signature]
Signed ANDIND OLGUIN ARROYD
SENIOR [UDGE

Identifier Number:
SEN201800 0928000

2901 Cameron Rd, Ste 3-3[4, Austin,
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original found in the case files. TRIAL COURT
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In Bayamaon, Puerto Rico on D111
September 20, 2019

By: Laura [, Santa Sanchez,

Licensed Professional

Secretary \
By: | Marie Hernandez
Assistant Court Secretary

[end of transiation) [fin de la traduccién]
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NO.

Patrick AP, De Man M THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

Raiden Commodities, L7, and

~_ JUDICIAL DISTRICT
Aspire Commodities, LP.

DECLARATION OF PATRICK AP, DE MAN

1. My hame is Pairick AP, De Mean, I am over twenty-one (21) years of age, am
of sound mind, and -am otherwise capable of making this Declaration. The fac:ts stated in this
Decleration are within my personal knowledge and are true and correct.

2. T own a judgment against Raiden Commodities, L.P., and Aspire Commodities, |
L.P., Defendants. An authenticated copy of the jndgment, a copy of the elerk’s certification, a
certified translation of the judgment, and the Notice of Filing of Foreign Judgment will be filed
along with this Declaration pursuant to Chapter 35 of the Texas Civil Practice and Remedies

Code.

3. The name and last known post office address of one judgment debtor is:

Raiden Commoditiss, T.P.
1302 Waungh Drive #3539,
Heuston, Texas 77019

4, The name and last known post office address of the other judgment debtor is:

Aspire Commodities, L.P.
1302 Waugh Drive #3539,
Houston, Texas 77019




5. The name and post office address of the judgment creditor is:

Patrick AP, De Man
URB Sabanera Dorado
544 Comedor del Bosque
Dorado, PR 00646

6. The name and post office address of the judgment creditor’s attorney st

Lhris Reynolds

Reynolds Frizzell LLP

1100 Louisiana Strest, Suite 3500
Houston, Texas 77002

(713) 485-7200 Telephone

(713) 485-7250 Facsimile

My name is Patrick Antonius Petrus De Men, oy date of birth is January 14, 1974, and
my address is URB Sabenera Dorado, 544 Corredor del Bosque, Dorade, Puerto Rico, 00646,

United States of America, I declare under penalty of perjury that the foregoing is frue and correct.

Executed in the Municipality of Dorado, Commonwealth of Puerto Rico, on the 29th day

of October, 2019, _/‘D

N L
{

Patrick A.P. De Man, Declarant
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